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PREFACE TO THE ANNUAL 
EDITION 


The 2022 Edition of the Maine Jury Instruction Manual has been updated for 
developments through November 1, 2021 for the print and electronic edition on 
LEXIS. The 2022 Edition has a new Chapter 3, “History of Maine Jury Trial 
Practice,” to help put jury trial practice that has evolved from the Nineteenth 
Century to today in better context. Also in this edition Chapters 1 and 2, addressing 
jury summonsing, voir dire, and selection, are significantly revised to recognize 
evolving practices to improve jury selection. 





This Manual was originally published in 1985 as the Manual of Jury Procedures 
and Instructions fer Maine. The Second Edition was published in 1990. The Third 
Edition was published in 1996. The Fourth Edition was published in 2001 and was 
supplemented by annual updates. Publication of year specific editions in electronic 
and soft cover print formats began with the 2013 edition. The new formats replaced 
the lose leaf format with annual supplements that was no longer useful with 
increased reliance on electronic media to research jury practice and instructions and 
to draft jury instructions for specific cases. The electronic format is updated on-line 
on LEXIS once every six months. 


This edition continues the effort to simplify jury communication language. It 
incorporates some suggestions from a study by the National Center for State 
Courts, Peter M. Tiersma, Communicating with Juries: How to Draft More 
Understandable Jury Instructions (National Center for State Courts, 2006). It also 
includes insights from and cross-references to the Pattern Criminal Jury 
Instructions for the District Courts of the First Circuit (District of Maine Website 
ed, Updated 06/24/2019) (web site visited 08-09-2021), referenced in this text as 
Pattern Criminal Jury Instructions for the District Courts of the First Circuit, with 
cross references to particular sections. 


The Jury Instructions and Commentary in this edition are available on line through 
LexisNexis and may be updated as appropriate when new developments occur at 
times other than the semi-annual updates. 


Although the 2022 Edition is very different from the First Edition, the essential 
purpose of the Manual remains as stated in the Introduction to First Edition: 


[T]o provide a uniform basis of experience, but to in no way suggest a 
mandate, with regard to dealing with juries. Each case is unique. Jury 
procedures and instructions must be adjusted to the specific facts and 
circumstances of the case. Further, judges themselves have different styles 
of instructing juries and different word usages with which they are 
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comfortable. No attempt is being made to suggest that any of those styles or 
usages change. 


See also State v. Hansley, 2019 ME 35, ¥ 12; State v. Ashley, 666 A.2d 103, 107 
(Me. 1995) (“While representative jury instructions often are helpful, it is neither 
sufficient nor advisable to rely solely on such an instruction’). “[I]nstructions 
should be developed in a manner that explains the law to the jury in the context of 
the individual case. . ..” Ashley, at 107 (citing the preface to the Second Edition). 


The forms for commonly used instructions are designed to assist in focusing 
attention on the key instruction issues generated by the facts of the particular case, 
to the end of giving jurors clear, concise, and accurate instruction on the law. 
Again, to quote the First Edition: 


In jury instructions no particular words have any particular magic. The key 
questions for an instruction are: 


1. Taken with other instructions, does it accurately explain the law? 
2. Is it sufficiently clear that it can be understood by the jurors? 


3. Is it sufficiently concise that, in combination with all other instructions given, it 
will not lose the jurors’ attention? 


The instructions in this Manual are developed with these goals in mind, but with 
full recognition that other instructions, using different words, may do the job as 
well or better. 


These remain the goals in the 2022 Edition. 


This Manuat has greatly benefitted from the ideas and constructive criticism offered 
by many members of the bar and my colleagues on the Maine Supreme Judicial 
Court and the Maine Superior Court.1 Writing this Manual was originally proposed 
and actively supported by former Chief Justice Vincent L. McKusick. Drafting the 
book received important assistance from my Superior Court colleagues at the time, 
particularly Justice Carl O. Bradford and Justice Morton A. Brody, who read and 
offered insightful suggestions on large portions of the original edition. The newer 
editions of the Manual have received particularly helpful review and advice from 
Judge D. Brock Hornby of the United States District Court, original principal 
author of the Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, and Peter L. Murray, Esq., a Maine lawyer, Professor at the Harvard Law 
School, and nationally recognized teacher of trial advocacy. Roger J. Katz, Esq., on 
behalf of the Maine Trial Lawyers Association, was very helpful in coordinating 
the original production and distribution arrangements with the various publishers. 
Paul R. Johnson at LexisNexis has provided important support for publication and 
revision of several recent editions. 


All of those listed above and many others in the bench and bar have greatly assisted 


* Before commencement of my service on the Maine Supreme Judicial Court in 1998, I 
was privileged to be a Justice of the Maine Superior Court for 18 years. 
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this publication. But indispensable to this Manual’s existence and its quality are the 
six Judicial Assistants who have assisted with its preparation: Linda McPherson 
who prepared the First Edition, Pat Champagne and Sandy Lamothe who assisted 
with the Second and Third Editions, Christie Piche who organized and prepared the 
Fourth Edition and contributed important skill to make the Maine Jury Instruction 
Manual a useful electronic document, and Lauri Cincotta and Ashley Hadam who 
provided continuing support for the annual editions and assisted with coordination 
with the publisher before my retirement. Without their support and skill this 
Manual could not exist. 


Thank you all. 
Donald G. Alexander 
November 2021 
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INTRODUCTION TO 
THE FIRST EDITION 





The Maine Constitution preserves the right of jury trial in criminal and civil 
cases. Article I, Section 6 of the Maine Constitution gives criminal defendants a 
right to trial by a “jury of the vicinity.”* Civil litigants find their rights to jury trial 
in Article I, Section 20.2 


To provide these rights a considerable practice based on statutes, rules, 
precedents, and to some extent tradition, has developed. Jury practice, and trial 
practice generally, has changed dramatically in the last decade with the influx of 
many new lawyers and presentations of many new issues to the courts. Further 
interstate practices are increasing. As a result, persons with many differing levels of 
experience and backgrounds in jury trials are appearing before Maine courts. 
Concurrently, changes in laws adopted by statute and judicial opinion have 
imposed many new requirements for dealing with and instructing juries in specific 
instances. 


This Manual has been developed to assist in providing a uniform basis of 
experience for Maine practitioners appearing in jury trials in the Superior Court. It 
in no way is meant to suggest that the procedures and instructions discussed herein 


‘ Cf State v. Ashley, 666 A.2d 103 (Me. 1995), “While representative jury instructions 
often are helpful, it is neither sufficient nor advisable to rely solely on such an instruction 
. . .. [I]nstructions should be developed in a manner that explains the law to the jury in the 
context of the individual case” (citing the preface in the second edition), 

3 Gor 

“In all criminal prosecutions, the accused shall have a right to be heard by himself and his 
counsel, or either, at his election; 

To demand the nature and cause of the accusation, and have a copy thereof; 

To be confronted by the witnesses against him; 

To have compulsory process for obtaining witnesses in his favor; 

To have a speedy, public and impartial trial, and, except in trials by martial law or 
impeachment, by a jury of the vicinity. He shall not be compelled to furnish or give evidence 
against himself, nor be deprived of his life, liberty, property or privileges, but by judgments 
of his peers or the law of the land.” 

2 20-5. 

“In all civil suits, and in all controversies concerning property, the parties shall have a right 
to a trial by jury, except in cases where it has heretofore been otherwise practiced; the party 
claiming the right may be heard by himself and his counsel, or either, at his election.” 
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are the “best” procedures, or instructions, or the only ones which could be applied 
in a specific circumstance-although some specific mandates of statutes, rules and 
precedent will be noted. Rather, it is hoped that this Manual can be used as a basis 
of experience from which to develop specific presentations in individual cases. 
Persons who choose to represent themselves pro se in a jury trial may also find this 
Manual useful. 


The Manual will address initial convening of jury panels and procedures for jury 
selection. However, the principal focus of this Manual is representative jury 
instructions utilized in specific cases. As indicated, the goal of the Manual is to 
provide a uniform basis of experience, but to in no way suggest a mandate, with 
regard to dealing with juries. Each case is unique. Jury procedures and instructions 
must be adjusted to the specific facts and circumstances of the case. Further, judges 
themselves have different styles of instructing juries and different word usages with 
which they are comfortable. No attempt is being made to suggest that any of those 
styles or usages change. 


One other caution about this Manual should be emphasized. The jury instruction 
section will include many representative jury instructions, intended to be used as 
necessary in specific circumstances. It will be indeed unfortunate, however, if 
counsel took the view that all instructions that possibly bear on a case should be 
used in every case. It is the author’s opinion that jury instructions are best when 
those jury instructions are clear, concise, and brief, focusing the jury’s attention on 
the significant issues they must determine. Among some practitioners there has 
been a disturbing tendency to rely on form jury instruction requests spit out by 
word processing equipment, often without regard to the particular issues generated 
in individual cases. The result, in many instances, is instructions which are far too 
verbose in relation to the issues presented to the jury. While these instructions may 
be unimpeachable when reviewed by an appellate court, they may also be 
unintelligible when presented to a jury in a real trial situation. It is hoped that 
development of this Manual, and other related bases of experience with juries, may 
reduce the tendency for such broad-based instruction requests and allow counsel, in 
preparing trial instructions, to focus on the particular and discrete issues before 
them in each specific jury trial. 


Development of the Manual has recognized the growing body of literature 
criticizing jury instructions as being nearly incomprehensible to jurors because of 
the preference of lawyers and judges for legal precision over effective 
communications in preparing instructions. The most significant work in this area is 
a book by A. Elwork, B. Sales and J. Alfini, Making Jury Instructions 
Understandable (The Michie Co., 1982). Other recent works providing valuable 
insights include: Marshall, Flannery and Higgenbottom, Pattern Criminal Jury 
Instructions, Report of the Federal Judicial Center Committee to Study Criminal 
Jury Instructions (1982) (hereafter Marshall, et als., Pattern Criminal Jury 
Instructions); and Charrow & Charrow, Making Legal Language Understandable: 
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A Psycholinguistic Study of Jury Instructions, 79 Colum. L. Rev. L. Rev. 1306 
(1979). 


The instructions developed in this Manual try to incorporate some of the 
guidance of this literature toward making instructions more understandable. Other 
useful references outside of Maine practice have included E. Devitt and C. 
Blackmar, Federal Jury Practice and Instructions (3rd ed. 1977); Fifth Circuit 
District Judges Association, Pattern Jury Instructions (Criminal Cases) (1979); 
Fifth Circuit, District Judges Association, Pattern Jury Instructions (Civil Cases) 
(1980); Committee on Federal Criminal Jury Instructions, the Seventh Circuit, 
Federal Criminal Jury Instructions (1980) and Manual of Model Jury Instructions 
for the Ninth Circuit (1984). | 


Needless to say, all of this literature does not lead to one clear, concise, 
universally acceptable set of instructions. Some assume that the jury will receive 
written instructions. The book, Making Jury Instructions Understandable, for 
example, advocates written instruction to jurors both before and after the evidence. 
With written instructions there may be less concern with studies which indicate that 
a juror’s realistic attention span is about 20 minutes—a serious consideration for 
oral instructions. Vinson, Juries: Perception and the Decision-Making Process, 18 
Trial 52 (March 1982), 


But in Maine, being concise is as important as being clear and legally correct, 
since oral instruction is and of necessity will remain the principal mode of 
instruction, absent widespread availability of computerized word processing 
equipment. Attempts have been made to develop representative instructions based 
on these various sources which will give the jurors the correct law as clearly and 
concisely as possible, and which are neutral on whether the instructions are written 
or oral. 


In jury instructions no particular words have any particular magic. The key 
questions for an instruction are: 


1. Taken with other instructions, does it accurately explain the law? 
2. Is it sufficiently clear that it can be understood by jurors? 


3. Is it sufficiently concise that, in combination with all other instructions 
given, it will not lose the jurors’ attention? 


The instructions in this Manual are developed with these goals in mind, but with 
full recognition that other instructions, using different words, may do the job as well 
or better. 


This is not a trial practice manual. Nor does it purport to be a treatise on Maine 
jury practice. Citation of cases is provided to assist the reader in locating cases 
relevant to the issue addressed. Reference should be made to those cited cases for 
more thorough discussion of the fine points of law. This Manual solely addresses 
processes relating to the convening and instruction of juries—those occasions when 
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the court has direct communication with jurors. No other issues are addressed 
directly or by implication. 


This Manual is being published in loose-leaf form to facilitate annual updates and 
supplements which are planned for the spring of each year to coincide with annual 
rules updates. 


In producing this Manual, I must express appreciation to Chief Justice Vincent L. 
McKusick and my colleagues on the Superior Court bench, particularly Morton 
Brody and Carl Bradford, without whose positive support and encouragement this 
project would not have continued to completion. I must also thank the Maine Trial 
Lawyers Association for undertaking to publish the Manual and having sufficient 
confidence in the Manual to assume the burden of producing and distributing it. 
Finally my dedicated Judicial Secretary, Linda McPherson, deserves much credit for 
the skill and patience she exhibited in preparing and revising this material as it 
developed over the past two years. 


Donald G. Alexander 


AX 


CHAPTER 1 


CONVENING THE JURY PANEL 


§ 1-1. 
§ 1-1A. 
§ 1-2. 
§ 1-2A. 
§ 1-2B. 
§ 1-2C. 
§ 1-3. 
§ 1-3A. 
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§ 1-4. 
§ 1-4A. 
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§ 1-5. 
§ 1-6. 
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SYNOPSIS 


Juror Summonsing. 
Number of Persons Summonsed. 
Juror Identification, Privacy, Confidentiality. 
Standing Order for Limited Access to Juror Information. 
Review of Jurors’ Internet and Social Media Presence. 
Selection of Anonymous Jury. 
High Profile or High Security Cases: Preparation. 
Venue Considerations—Pretrial Publicity. 
Courtroom Control; Juror Protection. 
Public Trial and Access to the Courtroom. 
Juror Exclusions and Challenges. 
Statutory Exemptions From Jury Service. 
Practice for Juror Examination and Exclusions. 
Challenges to the Entire Panel, the Fair Cross Section Requirement. 
Jury Panel Orientation. 
Juror Orientation. Instruction. 


Excuse Requests. Instruction. 
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§ 1-1 Juror Summonsing. 


Persons called for jury duty in Maine are randomly selected by computer 
from driver license lists with the addition of Maine citizens who do not have 
licenses but who wish to volunteer for jury service. 14 M.R.S. §§ 1252- 
A-1252-D. The lists of those to be summonsed are prepared by the Division 
of Motor Vehicles’ computer in the Secretary of State’s Office and are 
submitted to the court clerks. The clerks conduct a random selection from 
the list to identify those to be called for jury service. 14 M.R.S. § 1253-A. 
The clerk’s office in each county then mails jurors questionnaires that are to 
be completed and returned. 14 M.R.S. § 1254-A. 


Requirements for summonsing and impaneling of juries are specified in 
Chapter 305 of Title 14, 14 M.R.S. §§ 1201-A—1354. Generally, jurors are 
not summonsed to serve more than 15 court days, except when longer 
service is necessary to complete service in a particular trial. Jurors may not 
be required to serve more than one term of jury service within any five-year 
period or more than three times within their lifetime. 14 M.R.S. § 1216. 
However, a juror summonsed to serve for a term in excess of the service 
limits is not disqualified and may serve if he or she does not request to be 
excused. | 


Summonsing Practice: Questionnaires 


Until recently, most courts sent juror questionnaires together with a 
summons for the person to appear at court on a specific date and time for 
jury selection. The short questionnaires sought personal information such as 
age, residence, occupation, education, and any need for accommodation to 
serve as a juror. There were no questions related to pending cases or issues 
that might come before the jury. 


There was no process for reviewing questionnaires and winnowing out 
those anticipated to be unable to serve before the summonsed jurors 
appeared at the courthouse. Some jurors who anticipated a problem 
appearing at the time and place specified, or some other problem with jury 
service, would contact the clerk’s office in advance and get an excuse or 
deferral of their jury service. Others who were unable to serve would simply 
appear but then be deemed unable to serve as a juror. In the 1980s and 1990s, 
when courts summonsed jurors with a goal of having a jury panel of 60 to 
80 jurors for selection of several juries in a single day, the loss of those 
unavailable for jury service occasionally made selection of multiple juries 
difficult. See section 2-13 addressing insufficient numbers-peremptory challenges. 


In the past decade some Maine courts have shifted to summonsing jurors 
with a goal of having a jury panel of 80 to 150 jurors for selection of several 
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juries in one or two days. This change has reduced the risk of occasionally 
having insufficient jurors for selection of multiple juries, but has resulted in 
a much larger number of jurors appearing but being deemed unable to serve. 
Spurred by challenges of accommodating much larger numbers of jurors in 
courthouse physical space, and unique demands of the COVID-19 pan- 
demic, and recognizing the need to winnow out those unable to serve before 
they appear at the courthouse on jury selection day, some courts have 
implemented, or are considering, alternative summonsing and jury selection 
practices. 


Alternative Summonsing Practices 


Alternative summonsing and jury selection practices are suggested below. 
For alternative summonsing and jury selection practices to be effective, and 
allow sufficient time for choice of jury selection methods, development and 
review of any questionnaires, and advance preparation by counsel, negotia- 
tions and choices to resolve cases or go to jury trial must be completed well 
before jury selection day. Such alternative practices will not work in courts 
where, in current practice, 15 to 30 cases may appear and be subject to final 
negotiations on jury selection day, before the cases that will actually proceed 
to jury selection are identified. 


Alternative # 1; Qualification Questionnaire Sent, Returns Reviewed 
by Court Clerks, Remaining Qualified Jurors Summonsed for Jury 
Selection. 


In one alternative, a short questionnaire, similar to past qualification and 
availability questionnaires, is sent to prospective jurors, indicating the time 
within which they might be requested to serve, but without the summons to 
appear at court on a specific date and time. This questionnaire is then 
reviewed by court clerks, and individuals unqualified or unable to serve are 
excluded or excused. The remaining prospective jurors are then summonsed 
to the court for jury selection(s) on a specific date and time. This 
questionnaire and later summonsing process is similar to that used for some 
time by the U.S. District Court in Maine. 


Alternative # 2: Qualification and Case and Issue Specific Question- 
naire Sent, Returns Reviewed by Judge and Counsel, For Cause 
Challenges Exercised, Remaining Qualified Jurors Summonsed for Jury 
Selection. 


In a second alternative, the court, after consultation with counsel for the 
case(s) to appear for jury selection, sends a qualification and availability 
questionnaire, combined with, or separate from, a case and issues question- 
naire with questions similar to questions the court would pose to a panel 
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appearing for jury selection in a criminal (or a civil) case. See questions 
listed in section 2-7. In addition to general issues, the questionnaire might 
ask questions related to specific cases, such as whether a juror is aware of the 
events that led to the case, knows the defendant, the prosecutor, or defense 
counsel, or has had experience with issues similar to those in the case (for 
example, OUI, assauit, or theft). 

The advance questionnaire should not ask potential jurors to reveal 
sensitive information they might be reluctant to put in writing. Because 
many people in Maine’s communities know each other, it is recommended 
that an advance questionnaire not list potential witnesses for any case. The 
questionnaire introduction should advise the individual to keep their receipt 
and responses to the questionnaire confidential and not disclose to anyone 
that they may be called to appear as a juror until they actually are 
summonsed to appear on a specific date. 


The questionnaire responses would then be reviewed, first by court clerks 
for qualification and availability, and then by the trial judge and counsel for 
challenges for cause, and to note any points on which individual voir dire 
may be necessary. The remaining available jurors not excluded for cause 
would be summonsed to appear for jury selection on a specific date. If 
counsel for each case had participated in advance in development and review 
of the questionnaire, it is possible that several juries could be selected from 
one panel in a single day, with the general voir dire for each case shortened 
considerably as a result of use of the questionnaire. 


Alternative # 3 (Remote Voir Dire): Criminal or Civil Case Type 
Questionnaire Sent, Returns Reviewed by Judge and Counsel, Remain- 
ing Qualified Jurors Scheduled to Appear for Remote Individual or 
Small Group Voir Dire on a Specific Date and Time, Challenges 
Exercised, Only Seated Jurors Appear at Courthouse to Begin the Trial. 


A third alternative, remote voir dire, has been used successfully in some 
other states, and is being explored by the courts and the Maine Trial Lawyers 
Association—though [as of 11-01-2021] it has not yet been attempted in an 
actual jury selection in Maine. Preparing for remote voir dire, the court, after 
consultation with counsel, sends a questionnaire appropriate for a civil or a 
criminal case to jurors. After the questionnaires are returned and reviewed by 
the court and counsel, the court schedules and engages in a remote voir dire 
with prospective jurors. The voir dire is scheduled at specific times, for 
individual voir dire or in much smaller groups than would be called to the 
courthouse for a jury selection day. 


As in Civil Rule 43(a) for remote witnesses, remote voir dire requires 
some assurance that extraneous influences on prospective jurors are limited 


1-5 CONVENING THE JURY PANEL § 1-1 


during voir dire and that the technolegy available to the juror is sufficient to 
support individual, remote, video participation. The remote voir dire would | 
be recorded and become part of the trial record. Challenges for cause and 
peremptory challenges would be exercised during the remote voir dire 
process. If implemented, remote voir dire could provide great benefit to 
prospective jurors, particularly those who (i) have difficulty being away 
from work, school, or home for a day, (ii) might have to travel considerable 
distances to get to the courthouse, or (iii) who have limited access to 
transportation. The process might result in availability of more diverse 
panels from which juries may be selected. Only jurors selected would be 
called to the courthouse to begin the trial. 


Alternative # 4: Detailed, Case Specific Questionnaire Sent, Returns 
Reviewed by Judge and Counsel, Remaining Qualified Jurors Sum- 
monsed to Appear for Individual or Small Group Voir Dire on a Specific 
Day or Days. 


In a fourth alternative, particularly appropriate for high profile cases likely 
to be the only case for jury selection, the court, after consultation with 
counsel, sends a qualification and availability questionnaire, combined with, 
of separate from, a longer, case specific questionnaire, to a much larger 
group of potential jurors. The court and counsel receive and review the 
responses to that questionnaire, determine that certain persons are disquali- 
fied or unavailable for jury service, and others are excluded for cause. The 
remaining persons are then summonsed to appear for jury voir dire on a 
specific date or dates. Because the general questions regarding the specific 
case have already been addressed in the questionnaire, this voir dire may be 
conducted in small groups or individually. Further challenges for cause, and, 
perhaps, peremptory challenges, are addressed after each individual or small 
eroup voir dire. 


Such a practice was used for the Derek Chauvin homicide tral in 
Minneapolis in 2021. The questionnaire was sent in late December 2020, 
with direction that it be returned to the court in early January, anticipating 
mid-March 2021 appearances for voir dire, jury selection and trial. Among 
prospective jurors who remained available after review of questionnaires by 
the court and counsel, seven to ten prospective jurors were summonsed to 
court on each day and subject to individual voir dire. Following the voir dire, 
if the juror was not excluded for cause, counsel could exercise peremptory 
challenges, and if there was no peremptory challenge, the juror was deemed 
seated—though seating was not disclosed at the time. The prosecution had 
9 peremptory challenges and the defense had 15. Ultimately only approxi- 
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mately 70 jurors appeared for individual voir dire over a two week period 
before the jury was selected. 


The questionnaire and voir dire process applied in the Chauvin case 
resulted in selection of a jury that was younger and more diverse than the 
average jury selected in Hennepin County at the time—a jury viewed as 
much more representative of a fair cross section of the population of the 
County. 


The questionnaire in the Chauvin case demonstrates very careful and 
considered drafting. It assumed that prospective jurors knew about the case 
and posed questions from that perspective. The questions were designed to 
identify and explore personal backgrounds, information, and viewpoints that 
were relevant to the case. Some of the questions, for example, a Black Lives 
Matter question immediately followed by a Blue Lives Matter question 
(page 8) were designed to explore differing viewpoints. Some of the 
questions were relevant only to the facts, prospective trial length, and public » 
visibility of the Chauvin case, others were relevant only for a case where 
race, or attitudes about policing, were anticipated to be significant issues. 
Some questions may be the types of questions useful in jury selection for any 
significant criminal case, for example questions about views about the 
justice system and the fundamental rights of criminal defendants (pp. 
11-12). 


The full questionnaire follows in Appendix A. 


* * * * 


Appendix A 


The Hennepin County Special Juror Questionnaire included 16 pages. The 
last two pages were blank to allow prospective jurors to add extra 
information if needed. Only the first 14 pages are reproduced here. 
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py MINNESOTA —__ Hennepin County Special 
© JUDICIAL BRANCH 


- TH FUPICUAL DISERICT ® TENN ESE COMIN FY Juror Questionnaire 


You are a potential juror in the trial of four former police officers charged in connection with 
the death of George Floyd, From this day forward, DO NOT read or intentionally view anything 
about these cases or do any investigation or research related to these cases. 


The information in this questionnaire (5 for the judge and attorneys that will be involved in this 
trial and is required information. This questionnaire will be filed as a public document in the 
court record at the end of the trial, but until then, your name and the fact that you are a 
potential juror will NOT be public. For that reason, DO NOT disclose to anyone that you are a 
potential jurorin this case, 


***PLEASE USE BLACK PEN ONLY AND DO NOT WRITE ON THE BACK OF ANY PAGE. 


***¥OU MUST RETURN THIS SHEET AND THE COMPLETED QUESTIONNAIRE BY JANUARY 2, 2021. 


Your Juror tdentification Number (9 digits): 


Your Full Name: 


(asc ten antennas lomnyteranarnnsenb etter it tre ens ent a epnein ddim eshh ate are tn hme cel intent erratic 


Your Phone Numbers (cell, work and hame)}: 


Your Email Address; __ 


oT a inn eee le aon 














You should bring a picture ID with you when you come to court for the first time. 


Your contact information will remain confidential and available only to District Court staff. The parties 
and attorneys for the parties will have access to your name, but will refer to you in the courtroom by a 
random number to be assigned by District Court. Contact the District Court Jury Office at (612) 348-3158 
if you have any questions. 


By returning the completed questionnaire, you are declaring under penalty of perjury that 
everything you have stated in this document is true and correct. 


| understand and do so declare. 


Sign Here: 





Signed on this date in County. 


seen 
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27-CR-20-12646 Filed in District Court 
State of Minnesota 
District Court Use Only: 12/22/2020 12:14 PM 
STATE OF MINNESOTA DISTRICT COURT 
COUNTY OF HENNEPIN he FOURTH JUDICIAL DISTRICT 
State of Minnesota, 
Plaintiff, 
SPECIAL JUROR QUESTIONNAIRE 
vs, 
Derek Michael Chauvin, Dist Ct. File 27-CR-20-12646 
Tou Thao, Dist Ct. Fite 27-CR-20-12949 
Thomas Kiernan Lane , Dist Ct. File 27-CR-20-12951 
J. Alexander Kueng, Dist Ct. File 27-CR-20-12953 
Defendants. 





Please answer all of the questions as completely and honestly as you can. You must answer all 
questions, but you may answer “PRIVATE” if disclosure of some of your past experiences would be 
particularly sensitive, traumatic, or embarrassing and the judge will address those questions in 
court as privately as possible. As you answer these questions, please keep in mind that there are 
no “right” er “wrong” answers, but you are answering these questions under oath and YOU WILL 
BE REQUIRED TO VERIFY UNDER OATH THAT YOUR ANSWERS ARE TRUE WHEN YOU COME TO 
COURT FOR THE FIRST TIME. 


***Extra blank pages are attached if you need additional room for answers*** 


PART I. KNOWLEDGE OF THE CASE 





On May 25, 2020, George Floyd died after an interaction with Minneapolis Police. The 
charges in this case stem from that incident. 
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1. What do you know about this case from media reports? 


IT IS IMPORTANT FOR THE PARTIES TO KNOW ALL OF THE DETAILS YOU REMEMBER ABOUT 
THESE EVENTS, THE CASE, GEORGE FLOYD, AND DEFENDANTS DEREK CHAUVIN, TOU THAO, J. 
ALEXANDER KUENG AND THOMAS LANE. PLEASE TAKE YOUR TIME TO SEARCH YOUR MEMORY 
AND PROVIDE A FULL ACCOUNT OF WHAT YOU RECALL FROM WHAT YOU HAVE HEARD OR 
SEEN IN THE MEDIA, THIS WILL HELP TO SHORTEN THE JURY SELECTION PROCESS. 
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From what you have seen, read, or heard, do you have a general impression of the defendants? 


O Very negative © Somewhatnegative Ci Neutral © Somewhat positive 
CI Very positive Other: 
Why do you feel that way? 


From what you have seen, read, or heard, do you have a general impression of George Floyd? 
CO Very negative {) Somewhat negative [Neutral €) Somewhat positive 
Cl Very positive C] Other: 

Why do you feel that way? 


Do you, ar sameone close to you, have any direct or indirect connections to these events? 
O Yes CiNo tf yes, please explain: 


Have you ever watched video of George Floyd’s death on the news or the Internet? Yes O No 


if yes, how many times have you seen videos from the incident, in whole or in part, on TV or on 
the Internet? (1itime (J 2-3times [14-5 times 0 6 or more times 


Have you ever talked about George Floyd’s death with your family, friends, or co-workers, or 
discussed it ortine, for example, on social media? (1 Yes C1 No 


if yes, what opinions have you expressed? 


Did you, or someone close to you, participate in any of the demonstrations or marches against 
police brutality that took place in Minneapolis after George Floyd’s death? ( Yes, me (Yes, 
someone close to me C No. 


if you participated, explain how much you were involved. 


if you participated, did you carry a sign? What did it say? 
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8. Did you or someone you know get injured or suffer any property damage during the protests that 
took place after George Floyd’s death? O Yes O No 

9. Do you believe your community has been negatively or positively affected by any of the protests 
that have taken place in the Twin-Cities area since George Floyd’s death? 

10. No matter what you have heard or seen about this case, and no matter what opinions you might 
have formed, can you put all of that aside and decide this case only on the evidence you receive 
in court, follow the law, and decide the case in a fair and impartial manner? 

PART Il. DIA HABITS 

1, What is your primary source of news? 

2. How often do you read a hard copy or online version of a newspaper? (1 Every day 0 Several 
times a week C] Once or twice a week ( Less often than once a week [) Never 

3. What newspapers do you regularly read? 

4. What podcasts do you regularly listen to? 

5. How often do yau listen to local news on the radio or watch news on television? C] Every day 
C) Several times a week CJ Once or twice a week (1 Less often than once a week [J Never 

6. Which local radio or television news station do you listen to or watch most? 

7. How often do you see local news or news related updates on social media sites such as Facebook 
or Twitter? (] Every day ( Several times a week (J Once or twice a week [1] Less often than once 
a week © Never 

8. What social media platforms do you use regularly, If any? 


42/22/2020 12:14 PM 
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PART lit, POLICE CONTACTS 


The defendants in this case were officers for the Minneapolis Police Department. ts there 
anything about their employment with the MPD that would prevent you from rendering a fair and 
impartial verdict in this case? 


Do you have regular contact with any law enforcement agencies, employees, or officers through 
your wark, your neighborhood, or in your social life? 
if “Yes,” please explain: 


Have you, or someone close to you, ever helped support or advocated in favor of or against police 
reform? if “Yes,” please explain: 


Have you, or someone close to you, ever been arrested foracrime? [Yes No 


if yes, how did the police handle the arrest? C] They acted professionally They acted 
unprofessionally (J They were verbally abusive They used excessive force 01 | don’t know 


Have you, a someone close to you, ever been the victim of a crinte where the police were called? 
ClYesCiNo if “Yes,” please expiain the circumstances: 


Were you satisfied or unsatisfied with how the police responded? © Very satisfied ] Somewhat 
satisfied ( Neutral 4 Somewhat unsatisfied O Very unsatisfied (2 | don’t know 


Have you ever personally seen the police use more force than was needed? [4 Yes O) No 
if “Yes,” please explain: 
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8. Have you ever been restrained or put in a chokehold, for example, by law enforcement or during a 
self-defense class? C] Yes C1 No If “Yes,” please explain: 


9, Please circle the choice that reflects your honest opinion: 


Strongly Somewhat NoOpinion Somewhat — Strongly 


ree ree Disagree Disagree 

a. (Discrimination is not as bad as the media 1 2 3 4 5 
makes it out to be. 

bh. Blacks and other minorities do not receive 1 eae « 3 4 5 
equal treatment as whites in the criminal 
justice system. 

c, ‘Police in this country treat whites and blacks i 2 3 4 5 
equally, 

d. ‘Police in my cornmunity make me feel safe. 1 2 3 4 § 

e. support defunding the Minneapolis Police im 2 3 4 5 
Department. 

f. iMinneapolis police officers are more likely to 1 2 3 4 5 
respond with force when confronting black 
suspects than when dealing with white suspects. 

‘ ‘Because law enforcement officers have such 1 2 3 4 5 

"dangerous jobs, it is not right to second guess 

decisions they make while on duty, 

h The criminal just system is biased apainst racial 1 2 3 4 5 

"and ethnic minorities, 

i. ‘Ido not trust the police, 1 2 3 4 5 

j. ‘People today do not give our law enforcement a 2 3 4 5 
officers the respact they deserve, 

k, Local police departments try to cover up 1 2 3 4 a 
excessive force rather than correct it, 

|, ‘i think that news reports about police brutality 1 2 3 4 5 
against racial minorities is only the tip of the 
iceberg. 


10. Have you ever been trained on how to restrain someone or use a chokehold? © Yes No 


11, Do you have any martial arts training or experience? [1] Yes oO No 
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12. Other than what you have already described above, have you, or arryone close to you, 
participated in protests about police use of force or police brutality? [Yes (No 


13. How favorable or unfavorable are you about Black Lives Matter? ( Very favorable (] Somewhat 
favorable (1 Neutral (J Somewhat unfavorable (] Very unfavorable. Please explain your choice: 


14. How favorable or unfavorable are you about Blue Lives Matter? [2 Very favorable ] Somewhat 
favorable CI Neutral Cl Somewhat unfavorable (] Very unfavorable. Please explain your choice: 


PARTIV. PERSONAL BACKGROUND 


1. Age\Gender: 


2, Highest level of education you have completed (list any degrees and areas of study for any 
education beyond high school)? 


3. Your Work Status (Full-time, Part-Time, Self-employed, Disabled, Student, Retired, etc.)? Your 
occupation enployer? 


4, Previous five positions or occupations (only if within last 10 years)? 


5. What city de you live in and how long have you lived there? 
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6. Please list other cities or states you have lived in and approxirnately how long: {include up to 5 
most recent places) 


7. Marital status? 


8. Spouse or partner’s work status (Full-time, Part-Time, Self-employed, Disabled, Student, Retired, 
ete,)? Occupation\employer? 


3, Highest level of education completed by spouse or partner (list any degrees and areas of study 
beyond high school}? 


10, What are the ages, genders and work of your children if you have any? 


11, Have you ever served in the military? {f so, please list Branch, Highest Rank, Approximate Dates of 
Service and whether you served in combat. 


12. Do you, or anyone close to you, have any training or experience (work or volunteer) in the 
following areas? 


























CSelf ChSpouse _ 
CI Family 

Cl Close Friend 
Lawenforcement | (1 | CiSelf Cl Spouse 

C) Family 

{J Close Friend 
Criminal justice or } | Giseif Cispouse 
criminology CI Family 

[I Close Friend 
Forensic Science — : Self Ci Spouse 

CI Family 

CJ Close Friend 
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— se ct eens 


Q 










ane etn eal cam 


Ci Seif () Spouse 
CI Family 
() Close Friend 



















Medicine or 
Healthcare 







O Self C) Spouse 
C2 Family 
(2 Glose Friend 


Counseling, 
Psychology or 
Mental Health 














~ | Eseif Cl Spouse 
C) Family 
{J Close Friend 


Civil Rights ar Social 
Justice Issues 


13. Have you, or anyone close to you, had any of the following experiences? 

















Aut “No | Yes A Reale ‘Please Provide Limited Details 
Victim of Crime? ) | GO Self (Spouse 
CI Family 
| C2) Close Friend 


al ne ak a nti meinen 


‘Ose O Spouse 
fC) Family 
} (3 Close Friend 


(arene cement een nadir tence SUAS nen Mn mie 


Accused of a Grime? | 
| 


tensa gaan S uc hdane ake pei ards el ne bent eitry drab hste 


Addiction? £2 Family 


Struggle with Drug | TY | GiSelf Oi spouse 
] (I Close Friend 
i 


archi me pnt thane kag sas sem rs rom veep naa esperar isNon internets penton aes 





14, Would any of the experiences you noted above make it difficult for you to be fair and impartial? 
if so, wivy? 


15. Have you had any of the following court experiences? 





Served on a jur ury ina i 
criminal case? 
| Served ona juryina | a) 


civil case? 
ee 


Testified as a | 
witness if a court 


[case? : 








Served on a grand 
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16. Would any of the experiences you noted above make it difficult for you to be fair and 






Worked for the 
judicial branch? 


impartial? Is so, why? 


17, Please list any hobbies or special interests you have: 


18. Please list any organizations you have belonged to or in which you participate, 
including as an active volunteer or financial supporter. This could include veterans 
groups, service clubs, social clubs, unions, professional, volunteer, neighborhood, 
educational or political groups. 


PART V. OPINIONS REGARDING JUSTICE SYSTEM 


1, Do you believe that the jury system in this country is a fair system? Why or why not? 


2, Do you believe our criminal justice system works? Why or why not? 


3, Under our system of justice, defendants are presumed innocent of the criminal 
charges against them, Would you have any difficulty following this principle of law?. 


11 
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Under our system of justice, the prosecution has the burden of proving the defendant guilty 


beyond a reasonable doubt. Would you have any difficulty following this principle of law? 


Under our system of justice, defendants have the right to remain silent, and if they exercise 
that right, their silence is net to be used against them. Would you have any difficulty 
following this principle of law? 


Under our systern of justice, the potential consequences of your verdict, including potential 
penalty or punishment, must notin any way affect the jury’s decision as to whether or not 
the prosecution has praven the defendant guilty beyond 4 reasonable doubt. Would you 
have any difficulty following this principle of law? 


Under aur system of justice, the jury must decide the case solely on the evidence 
produced in court and the law that the judge instructs, and not because of bias, passion, 
prejudice, or syrapathy, Would you have difficulty following this principle of law? 


PART Vi. TRIAL LENGTH AND ABILITY TO SERVE 


Our best prediction is that jury selection will last from March 8, 2021 to March 26, 2021. You will 
have to appear at the Hennepin County Government Center for 1-2 days in that timeframe (your 
time to appear will be assigned later). If you are selected for the jury in this case, you will have to 
appear every weekday starting March 29, 2021 until trial and deliberations are finished (estimated 
to be three to four weeks). Is there any significant hardship or reason why you cannot serve during 
this time period? 


During jury deliberation (and possibly for part of the trial), the jury will be sequestered. That 
means the jury will work into the evenings and be taken to a hotel to stay overnight. is there any 
reason you cannot be sequestered overnight? 
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3. Secure parking will be provided for jurors, free of charge. Are you able to drive yourself, or have 


someone drop you off each day? 


How difficult do you think it would be for you to evaluate graphic photographs 
or video, including photos and video of a person who has died? 


The jury is told not to read, watch, or listen to news accounts of a trial they are involved in 
until it is over, and not to talk to anyone about the case, not even to one another, and to not 
post anything on social media or elsewhere, including through jury deliberations. Would you 
find it difficult to follow these instructions for any reason? 


Is there a reason why you would not he able te give your complete attention to a trial during 
your time as a juror? 


Do you have any religious or philosophical beliefs, which would make it difficult for you to 
be a juror? 


Do you have any medical, visual, hearing, physical, or other Impairment that may affect 
your ability to serve as a juror on this case? 


is there any other reason that you could not be a fair and impartial juror in this case? If yes, 
please explain, 
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serving on this jury? 


11. Do you want to serve as a juror in this case? C1 Yes () No © Not Sure 


12. Why do you feel that way about serving as a juror in this case? 
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§ 1-1A Number of Persons Summonsed. 


The number or persons summonsed to appear for a live, in-person or a 
remote jury selection process will be determined by the nature of the case or 
cases likely to be heard and the particular judge’s practice in selecting juries. 
Less jurors will be summonsed for civil cases, more jurors will be 
summonsed for criminal cases. The number of prospective jurors may 
increase significantly for some homicide cases and other criminal trials that 
may have been subject to considerable community interest, and for some 
civil cases with issues that may be subject to diverse views within the 
community of jurors. 


Referencing the number of jurors to be summonsed for a jury selection 
list, the American Bar Association Principles for Juries and Jury Trials, at 2 
D (website visited 04-02-2021) notes: 


D. Courts should respect jurors’ time by calling in the minimum 
number deemed necessary and by minimizing their waiting time. 


1. Courts should coordinate jury management and calendar manage- 
ment to make effective use of jurors. 


2. Courts should determine the minimally sufficient number of jurors 
needed to accommodate trial activity. This information and appro- 
priate management techniques should be used to adjust both the 
number of persons summoned for jury duty and the number 
assigned to jury panels. 


3. Courts should ensure that all jurors in the courthouse waiting to be 
assigned to panels for the first time are assigned before any juror is 
assigned a second time. 


The third point addresses larger courts where two or more panels will be 
convened in different courtrooms for selection of separate juries. While, in 
Maine practice, multiple juries may be selected from a panel on a jury 
selection day, the selection process rarely involves dividing the panel for 
simultaneous selection of different juries in different courtrooms. 
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§ 1-2 Juror Identification, Privacy, Confidentiality. 


Respecting juror security and privacy concerns, Maine statutes make juror 
lists and questionnaires confidential, 14 M.R.S. §§ 1254-A, 1254-B. The law 
regarding juror notification and summonsing, 14 M.R.S. § 1254-A(7)-(9), 
specifies, in pertinent part, that: 


7. Availability of qualification forms. The names of prospective 
jurors and the contents of juror qualification forms are confidential 
and may not be disclosed except as provided in this chapter. The 
names of prospective jurors and the contents of juror qualification 
forms may at the discretion of the court be made available to the 
attorneys and their agents and investigators and the pro se parties at 
the courthouse for use in the conduct of voir dire examination. 


8. During period of service. During the period of service of jurors 
and prospective jurors, the names of the members of the jury pool 
are confidential and may not be disclosed except to the attorneys and 
their agents and investigators and the pro se parties. 


9. Protection of confidentiality. A person who has access to or 
receives information or a record designated confidential under this 
chapter shall maintain the confidentiality of the information or 
record and use it only for the purposes for which it was released and 
may not further disclose it except as authorized by the court at the 
time of the disclosure to that person. 


Thus, disclosure of juror questionnaires or juror names and addresses is 
very limited and subject to court control for security reasons, to respect 
jurors’ privacy, and to avoid prejudicial publicity, influence on or contact 
with jurors. 14 M.R.S. § 1254-A(7)(8)(9). See also 14 M.LR.S. § 1254-B(2) 
(addressing confidentiality of and limited access to juror records after 
completion of jury service). Pursuant to § 1254-A(7), attorneys, their agents 
and unrepresented parties may review juror lists and questionnaires when 
preparing for jury selection. 

Section 1254-A(9) specifies that any person with access to juror informa- 
tion must maintain its confidentiality and use the information only for the 
purpose for which it was disclosed. This limitation would not extend to notes 
taken by authorized persons to prepare for jury selection, whether those 
notes are written on paper or appear in a digital media format, but 
§ 1254-A(9) prohibits further disclosure of the information in such notes, 
except for use in jury selection. 


The United States District Court’s Plan for the Random Selection of 
Grand and Petit Jurors for Service in the District of Maine, as amended 
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effective July 13, 2020 (last viewed-on line July 11, 2021), summarizes in 
Part VII the restrictions on access to juror information in the Federal Courts. 


1. The names and personal information concerning petit and grand 
jurors shall not be disclosed to attorneys, parties, the public or the 
media, except as provided herein. 


2. Not less than three business days prior to impanelment of a petit 
jury, the parties, their lawyers, and any person employed by or 
working with those lawyers, shall ordinarily have access to the list 
of those jurors summoned to appear and to any supplemental juror 
questionnaires issued by the Court for that purpose. The information 
made available to these individuals shall not be shared except as 
necessary for jury selection. If the interests of justice so require, the 
Court may order that the names of jurors remain confidential. Upon 
request, the list of all jurors who have been excused for the 
impanelment shall also be made available to these individuals. 


3. After a petit jury has been discharged at the conclusion of any 
trial, the names and addresses of the jurors may be released to the 
public only upon leave of the Court. 


4. The contents of records or papers used by the Clerk in the process 
of filling the Master Jury Wheel shall not be disclosed, except 
pursuant to a motion under 28 U.S.C. § 1867 challenging the Court’s 
compliance with selection procedures, pursuant to this Plan or upon 
order of the Court. 


The limitations on access to juror information established in the District 
of Maine Plan reflect concerns about juror privacy, integrity and security 
similar to those addressed in the State of Maine laws and court orders. 
However, a First Circuit opinion indicates that juror contact information may 
still be accessible by the public after a case is completed. United States v. 
Chin, 913 F.3d 251, 261-263 (1st Cir. 2019) (After a case is completed, juror 
names and addresses must be made public in absence of “‘particularized 
findings” by the court reasonably justifying non-disclosure such as concerns 
about juror security, tampering or harassment). 


The importance of maintaining juror identification confidentiality and 
ptivacy is also addressed in several sections of Chapter 2 relating to jury 
selection. Once jurors have been excused from jury service, juror informa- 
tion may not be disclosed except when “the court determines that the 
disclosure is in the interests of justice,” 14 M.R.S. § 1254-B(3), based on 
factors stated in the law. 
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§1-2A Standing Order for Limited Access to Juror Information. 


Addressing juror privacy concerns and the statutory limitations on access 
to juror information, a 2014 Standing Order of the Superior Court (last 
viewed online July 11, 2021) significantly limits access to and use of juror 
information. That Order governing access to and use of juror information 
follows: 


STATE OF MAINE 
SUPERIOR COURT 


STANDING ORDER FOR LIMITED ACCESS TO JUROR 
INFORMATION 


[Revised: August 19, 2014] 


Pursuant to 14 M.LR.S.A. §§ 1254-A and 1254-B, requests for juror 
information by an attorney, the attorney’s authorized agent, or an unrepre- 
sented party for the limited purpose of preparing for and participating in voir 
dire in a case scheduled for jury trial ace GRANTED, as follows: 


1. The person making the request is authorized and permitted 


(a) To review all requested juror information at the Clerk’s 
office; 


(b) To receive a copy of the list of juror names, but not the juror 
questionnaires, from the Clerk’s office, which list shall not 
be further copied; and 


(c) Where applicable, to disclose the juror information to the 
attorney who will try the case and to the attorney’s autho- 
rized agent. 

2. Every person to whom juror information is disclosed or dissemi- 
nated under this Order 


(a) Shall maintain the confidentiality of the juror information; 


(b) Shall use the juror information only for the limited purposes 
of preparing for and conducting voir dire examination in a 
case scheduled for a jury trial; 


(c) Shall not use the juror information to (i) directly or indirectly 


1 For the purposes of this order, an “attorney’s authorized agent” means a paralegal, an 
investigator or other person hired by or in the employ of the attorney and subject to the 
attorney’s supervision and control. 
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contact, or cause to be contacted, any juror or prospective 
juror by any means including electronic or social media; (ii) 
take or authorize any action that could cause a juror or 
prospective juror to believe that someone is trying to contact 
the juror or to obtain information about the juror; or (iii) 
engage in conduct that would constitute tampering with a 
juror within the meaning of Title 17-A M.R.S. § 454(1-A); 


(d) Shall not disclose or disseminate or permit the disclosure or 
dissemination of any juror information, except as specifically 
authorized by this or any, subsequent court order; and 


(e) Shall return all written juror information to the Clerk’s office 
at the end of the trial or trials for which the juror information 
was obtained or the earlier disposition of the case(s). 


3. This order may be modified, vacated or terminated as to any person 
at any time with or without notice by any justice of the Superior 
Court. 


4. The Clerk shall provide a copy of this order to the person making 
the request for juror information, and that person shall be respon- 
sible for assuring that everyone to whom the person discloses or 
disseminates the juror information is fully aware of all of the 
provisions of this Order and of 14 M.R.S.A. §§ 1254-A and 1254-B. 


WARNING: A VIOLATION OF THIS ORDER OR OF 14 M.RS.A. 
§§ 1254-A AND 1254-B MAY RESULT IN THE IMPOSITION OF 
SANCTIONS OR OTHER LEGAL CONSEQUENCES. 


Dated: August 19, 2014 

/s/ 

Thomas E. Humphrey 

Chief Justice, Superior Court 
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§$1-2B Review of Jurors’ Internet and Social Media Presence. 


After receiving lists of potential jurors and any advance juror question- 
naires, some attorneys consider accessing individual jurors’ internet and 
social media presence to gain further information to aid their juror selection 
process. In 2014, the American Bar Association Formal Opinion 466 
addressed an attorney’s ethical obligations reviewing a juror’s or potential 
juror’s internet presence. That opinion stated: 


Unless limited by law or court order, a lawyer may review a juror’s 
or potential juror’s Internet presence, which may include postings by 
the juror or potential juror in advance of and during a trial, but a 
lawyer may not communicate directly or through another with a 
juror or potential juror. 


A lawyer may not, either personally or through another, send an 
access request to a juror’s electronic social media. An access request 
is a communication to a juror asking the juror for information that 
the juror has not made public and that would be the type of ex parte 
communication prohibited by Model Rule 3.5(b). 


The fact that a juror or a potential juror may become aware that a 
lawyer is reviewing his Internet presence when a network setting 
notifies the juror of such does not constitute a communication from 
the lawyer in violation of Rule 3.5(b). 


In the course of reviewing a juror’s or potential juror’s Internet 
presence, if a lawyer discovers evidence of juror or potential juror 
misconduct that is criminal or fraudulent, the lawyer must take 
reasonable remedial measures including, if necessary, disclosure to 
the tribunal. 


The ABA opinion is supported by extensive research and commentary. 
The electronic and social media research regarding jurors that the ABA 
opinion approves does not appear inconsistent with the access limitations in 
Maine statutes and court orders, except that Maine practice would appear to 
prohibit any juror research or contact efforts that could cause a juror to 
become aware that someone (whether that individual is identified or not) is 
reviewing their internet or social media presence. 


Caution is important in this area because certain social media applications 
and internet search engines may notify individuals whose information is 
accessed that the information is being accessed and some may even identify 
the entity seeking the information. In certain contexts, such notification may 
be viewed as contact or attempted contact with jurors prohibited by Rule 3.5 
of the Maine Rules of Professional Conduct, which is similar to the ABA 
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Model Rules of Professional Conduct. 


Commentary to the ABA Formal Opinion 466 cites ethics opinions that 
have addressed concern that such notification, even without identifying the 
individual conducting the information search, may constitute improper juror 
contact. The Commentary, in part, states: 


Two recent ethics opinions have addressed this issue. The Associa- 
tion of the Bar of the City of New York Committee on Professional 
Ethics, in Formal Opinion 2012-27, concluded that a network- 
generated notice to the juror that the lawyer has reviewed the juror’s 
social media was a communication from the lawyer to a juror, albeit 
an indirect one generated by the [Electronic Media] ESM network. 
Citing the definition of “communication” from Black’s Law Dic- 
tionary (9th ed.) and other authority, the opinion concluded that the 
message identifying the ESM viewer was a communication because 
it entailed “the process of bringing an idea, information or knowl- 
edge to another’s perception—including the fact that they have been 
researched.” While the ABCNY Committee found that the commu- 
nication would “constitute a prohibited communication if the 
attorney was aware that her actions” would send such a notice, the 
Committee took “no position on whether an inadvertent communi- 
cation would be a violation of the Rules.” The New York County 
Lawyers’ Association Committee on Professional Ethics in Formal 
Opinion 743 agreed with ABCNY’s opinion and went further 
explaining, “If a juror becomes aware of an attorney’s efforts to see 
the juror’s profiles on websites, the contact may well consist of an 
impermissible communication, as it might tend to influence the 
juror’s conduct with respect to the trial.” 


The risk that such notification could cause jurors concern, particularly in 
high visibility or high violence issue trials, should make it evident that such 
contacts or notice, even if the reviewer is not identified, would be 
inappropriate and potentially compromise juror integrity. Also, in certain 
circumstances an action that may cause a juror to learn that a party is seeking 
information about the juror may constitute a crime if any intent to influence 
the juror may be inferred. 17-A M.R.S. § 454(1-A)(A). 

The Commentary to ABA Formal Opinion 466 suggests that the court 
advise jurors of the possibility of trial participants engaging in such 
information gathering efforts: 

Equally important, judges should consider advising jurors during the 


orientation process that their backgrounds will be of interest to the 
litigants and that the lawyers in the case may investigate their 
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backgrounds, including review of their [Electronic Media] ESM and 
websites. If a judge believes it to be necessary, under the circum- 
stances of a particular matter, to limit lawyers’ review of juror 
websites and ESM, including on ESM networks where it is possible 
or likely that the jurors will be notified that their ESM is being 
viewed, the judge should formally instruct the lawyers in the case 
concerning the court’s expectations. 


Judges advising jurors that trial participants may be investigating jurors’ 
electronic media presence is not recommended. Such advice could raise 
jurors’ personal privacy and security concerns that limiting electronic 
investigation of juror information seeks to avoid. 
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§1-2C Selection of Anonymous Jury. 


In exceptional circumstances, when there are unusual concerns regarding 
jurors’ personal security and need for privacy, selection of an anonymous 
jury whose names and addresses are kept confidential, even from trial 
participants, has been approved. See United States v. Ramirez-Rivera, 800 
F.3d 1, 35-36 (1st Cir, 2015); but see contra United States v. Wecht, 537 F.3d 
222, 242 (3d Cir. 2008) (disapproving selection of an anonymous jury in the 
particular situation before the trial court). Practice for selecting an anony- 
mous jury is addressed in United States v. Mansoori, 304 F.3d 635, 649-52 
(7th Cir. 2002) where the Seventh Circuit criticized an anonymous jury 
selection process, but determined that any error was harmless. The Seventh 
Circuit observed that: 


[a] court weighing the need for an anonymous jury must... 
balance the defendant’s interest in preserving the presumption of 
innocence and in conducting a useful voir dire against the jurors’ 
interest in their own security and the public’s interest in having a 
jury assess the defendant’s guilt or innocence impartially... . 
Factors bearing on the propriety of an anonymous jury include the 
defendant’s involvement in organized crime; his participation in a 
group with the capacity to harm jurors; whether he previously has 
attempted to interfere with the judicial process; the severity of the 
punishment that the defendant would face if convicted; and whether 
publicity regarding the case presents the prospect that the jurors’ 
names could become public and expose them to intimidation or 
harassment. /d., 650-51. 


Questioning of unidentified jurors must be sufficient to determine any 
basis for bias and to allow reasonably informed decision-making regarding 
exercise of peremptory challenges. See United States v. Collazo-Aponte, 216 
F.3d 163, 181-82 (1st Cir. 2000); United States v. DeLuca, 137 F.3d 24, 
31-32 (1st Cir. 1998). When such a restriction on access to identification 
occurs, an appropriate record must be developed regarding the particular 
circumstances justifying the restriction on access to juror information. 
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§ 1-3 High Profile or High Security Cases: Preparation. 
§1-3A Venue Considerations—Pretrial Publicity. 


Proper venue and change of venue are addressed in M.R.U. Crim. P. 21. 
A trial court is required to grant a change of venue due to pre-trial publicity 
if there is either presumed prejudice or actual prejudice to the defendant due 
to the publicity. State v. Lowe, 2015 ME 124, { 16. See also In re Tsarnaev, 
780 F.3d 14, 20 (ist Cir. 2015) (fair-trial claim based on venue encompasses 
two questions: “first, whether the district court erred by failing to move the 
trial to a different venue based on a presumption of prejudice and, second, 
whether actual prejudice contaminated the jury which convicted him.”). 
Note later opinion, United States v. Tsarnaev, 968 F.3d 24 2020 U.S. App. 
LEXIS 24226, *54-*61 (1st Cir. 2020) (addressing but not deciding venue 
issue). 


A court will presume prejudice from pretrial publicity “when the 
defendant demonstrates that the pretrial publicity has the immediacy, the 
intensity, or the invidiousness sufficient to arouse general ill will and 
vindictiveness against the accused at the time of jury selection.” State v. 
Keene, 2020 ME 102, 14; Lowe, {17 (quoting State v. Saucier, 2001 ME 
107, { 15). See also State v. Chesnel, 1999 ME 120, J 5 (prejudice presumed 
under due process principles when the defendant demonstrates intensive and 
extensive pretrial publicity of an invidious nature tending to arouse general 
ill will and vindictiveness and so tainting the atmosphere as to deprive the 
accused of a fair trial). 


For a rare opinion overturning a trial court’s denial of a motion to change 
venue upon the appellate court determining that prejudice from pretrial 
publicity should have been presumed, see United States vy. Casellas-Toro, 
807 F.3d 380 (ist Cir. 2015) (extensively discussing precedent and factors to 
be applied in a presumptive prejudice from pretrial publicity determination). 


A claim of actual prejudice is supported when the defendant demonstrates 
actual prejudice on the part of the jury venire, or that it was not possible to 
select an impartial jury. Lowe, [ 18. Saucier, ¥ 20, State v. Dyer, 2007 ME 
118, J 14-16. In an actual prejudice inquiry, the focus is not on the number 
of jurors who know of a case and would find it difficult to remain impartial, 
or on the ratio of those jurors to the panel as a whole, State v. Corson, 572 
A.2d 483 485 (Me. 1990), but on the impartiality of the remaining available 
panel members, with review on abuse of discretion standards. State v. 
Holland, 2009 ME 72, {] 46-47; Chesnel, { 6. 


The key questions for the trial court are (1) whether selected jurors stated 
any opinions regarding guilt or innocence or biases regarding any party or 
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potential witness, and (2) whether the selected jurors are willing and able to 

be fair and impartial. Holland, J 47; Dyer, J 15. The party seeking change of 

venue has the burden to present evidence demonstrating actual prejudice. 
State v. Cochran, 2000 ME 78, ¥ 21. 


Issues involved in change of venue for administrative convenience, or 
when there is objection by the defense, are addressed in State v. Chasse, 
2002 ME 90, {jf 6-9, and State v. Bowman, 588 A.2d 728, 730-731 (Me. 
1991). 
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§1-3B Courtroom Control; Juror Protection. 


In Roberts v. State, 2014 ME 125, ¥{ 18-35, the Law Court generally 
addressed a defendant’s “personal right to a fair and public trial with the trial 
court’s responsibility to manage the proceedings and maintain order,” J 18. 
Roberts discusses issues of public access to jury selection, in chambers voir 
dire, control of certain means of expression (clothing insignia) in the 
courtroom, and public access to the jury selection and trial proceedings and 
the return of the verdict in a case that had significant public interest. 


Such high profile cases tend to bring more people and more emotion to the 
courthouse and the courtroom. Extra vigilance is required to assure that the 
jury and the trial are not subject to distractions or improper influences. 
Outside the courtroom, court officers need to take extra care to assure that 
prospective jurors and trial jurors are separated, to the extent possible, from 
the media, parties, and others in parking and access to the secure jury areas 
of the courthouse. 


Particular steps to consider to reduce the risk of outside distractions 
affecting jurors in high profile cases include: 


A. Juror Separation and Security: 
1. Provide separate, secure parking for jurors; 


2. Allow jurors access to and from the courthouse and jury room by 
ways not used by the general public and trial participants; 


3. Time jurors’ arrival at and departure from the courthouse to be 
different from the anticipated arrival and departure of key trial 
participants, particularly those who may be in custody or subject to 
media attention; 


4. If media interviews of trial participants or observers are anticipated, 
try to assure that these do not occur in areas where jurors may be 
present or pass by; 


5. Prohibit electronic media interviews in the courtroom and do not 
permit media or spectators to be inside the bar; 


6. Instruct court officers not to allow substantial gatherings of media 
or trial participants in courthouse hallways near the courtroom or 
the jury room; 

7(A) By Administrative Order JB-20-01, adopted in January 2020, 

jurors’ electronic devices must be turned off during jury selec- 


tion, and may not be in the possession of jurors while in the 
courtroom during jury trials or in the jury room during deliberations. 


1-33 


7(B). 
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This order is addressed in detail in § 4-18. 


For all persons in the courtroom, require that all cellphones, 
I-pads, laptop computers, and other electronic devices capable 
of taking pictures, or audio or video recording the proceedings, 
or communicating with persons outside the courtroom, be turned 
off except for devices of those in the media authorized to record 
or photograph the proceedings; 


This limitation would not apply to devices used by trial 
participants to take notes, review files, address scheduling, or 
otherwise support participation in the trial. However, trial 
participants’ electronic devices should not be used for audio or 
video recording or communicating with persons outside the 
courtroom except with the express approval of the trial judge; 


Special attention may need to be paid to assuring compliance 
with video or audio recording limitations when trial participants 
or the public are allowed to participate in or view trial 
proceedings remotely. | 


8. To reduce access conflicts, keep jurors at the courthouse during any 
lunch break by providing lunch or encouraging jurors to bring their 
own. Alternatively, consider running the trial on an abbreviated 
schedule, e.g., 8:30 am. to 2:00 p.m., that may include some 
extended recesses, but no lunch break; 


9. Assure that the jury is carefully instructed as in section 4-19 each 
time they separate; 


10. 


Subject to the qualifications in { 12 below, the trial judge has the 
power to remove or exclude from the courtroom spectators and 
others who cause distractions by talking, frequent moving about, 
making noise with paper, equipment, or cellular telephones, or 
other activity that may distract attention from the trial or appears 
designed to influence jurors, parties, or witnesses. To limit 
distractions, the court may prohibit spectators from entering the 
courtroom during a witness’ testimony or while the court is stating 
its jury instructions to the jury. Roberts v. State, 2014 ME 125, 
{1 32—33 and n.5. 


In Roberts, the Law Court noted that: “Where there is an 
articulable risk of witness intimidation or courtroom disruption, or 
some other comparable reason, the imposition of conditions on 
entry to the courtroom is permissible so long as the conditions are 
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‘no broader than needed to accomplish their purpose.’ ” 2014 ME 
125, | 30 (quoting Commonwealth v. Maldonado, 2 N.E.3d 145, 
154 (Mass. 2014)). Roberts at {30 further notes that: “several 
jurisdictions have concluded that no constitutional closure occurs 
when spectators are required to provide identification prior to 
attending a trial’; 


B. Jury Selection in Difficult Cases: 


11. 


12. 


If there is concern about personal security of jurors or potential 
attempts to influence them, the court may select an anonymous 
jury, see section 1-2C above, and require and record identification 
of spectators. 


The court may issue orders to control courtroom decorum and 
reduce the likelihood of distractions in the courtroom. Any such 
order must be tailored to the facts, circumstances, and location. 
Absent extraordinary circumstances, the court cannot exclude the 
public from trials, jury selection, or other courtroom activities. 
Presley v. Georgia, 558 U.S. 209, 175 L. Ed. 2d 675, 680-81 
(2010). See also State v. Strong (In re Maine Today Media), 2013 
ME 12, {f 3-7. In Presley and Waller v. Georgia, 467 U.S. 39, 48 
(1984), the Supreme Court cautioned that: 


[T]he party seeking to close the hearing must advance an 
overriding interest that is likely to be prejudiced, the closure 
must be no broader than necessary to protect that interest, the 
trial court must consider reasonable alternatives to closing the 
proceeding, and it must make findings adequate to support the 
closure. 


A judge may order a partial courtroom closure—partial, because 


only some members of the public are excluded—if the judge 


articulates a substantial interest that needs protecting and exam- 
ines alternatives to any exclusion. See Bucci v. United States, 662 
F.3d 18, 23 (1st Cir. 2011). For example, in United States v. 
Acosta-Colon, 741 F.3d 179, 186-187 (ist Cir. 2013), the First 
Circuit approved a trial court’s exclusion from jury selection of a 
group of individuals who appeared wearing T shirts supportive of 
an individual defendant in a multi-defendant trial, though the 
Opinion appears to treat the issue as waived by lack of a timely 
objection at trial. See also Roberts v. State, 2014 ME 125, {31 
(approving exclusion of spectators if wearing apparel displaying 
certain logos or insignia). 
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The choice to conduct voir dire out of the public view, for 
example by conducting it in chambers, is considered a courtroom 
closure and is addressed in section 2-5. 


C. Criminal Defendants, Disruptions and Restraints: 


13. When a defendant is disruptive, the court must assure that the 
disruptions, threats, or other acts are properly reflected in the 
record. See State v. Murphy, 2010 ME 140, J 17; see also United 
States v. Brazel, 102 F.3d 1120, 1156—58 (11th Cir. 1997) (where 
threats were communicated by defendants holding fingers to their 
heads in a shooting manner). Practice for dealing with a disruptive 
defendant is addressed in section 4-11 below; 


14. During a trial, a criminal defendant has a right to remain free of 
physical restraints that are visible to the jury. Deck v. Missouri, 
544 U.S. 622, 629, 125 S. Ct. 2007, 161 L. Ed. 2d 953 (2005). That 
right has a constitutional dimension to protect the defendant’s 
presumption of innocence and capacity to participate in the 
defense. /d., at 631. However, that the right may be limited in a 
particular instance by essential state interests such as physical 
security, escape prevention, or courtroom decorum. /d., at 629-31. 
Similar concerns may not exist when restraints, such as leg braces 
worn under clothes, are not visible to the jury. State v. Bennett, 
2006 ME 103, {ff 4-7; 


15. Outside the courtroom, there is a recurring problem with jurors 
seeing defendants in handcuffs or otherwise being escorted in 
custody. Such exposure is not grounds for a mistrial. However, if 
the court learns of such exposure, good practice would include a 
cautionary instruction or questioning of exposed jurors to deter- 
mine if their ability to be fair and objective has been affected. State 
v. Leavitt, 625 A.2d 302, 306 (Me. 1993); State v. White, 456 A.2d 
13, 15-16 (Me. 1983). 


See also sections 2-5 addressing open courtrooms and juror voir dire, 
1-3A addressing venue and change of venue issues, and 2-9 addressing voir 
dire questioning when pretrial publicity may have been a concern. 
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§1-3C Public Trial and Access to the Courtroom. 


The Sixth Amendment to the United States Constitution specifies that: “In 
all criminal prosecutions, the accused shall enjoy the right to a speedy and 
public trial. . ..” Issues of the constitutional rights of trial participants and 
the public to an open trial, and limitations the court may impose on 
courtroom access to insure proper decorum, limit distractions, and protect 
the integrity of the process were addressed in detail in State v. Frisbee, 2016 
ME 83, 140 A.3d 1230. Frisbee involved unusual circumstances of a 
spectator known to some trial participants taking actions in the courtroom 
that appeared designed to distract trial counsel and at least one juror, and 
later, after his exclusion from the courtroom, attempting to contact jurors in 
areas outside the courtroom to convey views critical of government and 
judicial processes. 

Regarding a defendant’s right to a public trial, the Law Court noted: “The 
guarantee of a public trial in criminal proceedings is ‘for the benefit of the 
accused; that the public may see he is fairly dealt with and not unjustly 
condemned, and that the presence of interested spectators may keep his triers 
keenly alive to a sense of their responsibility and to the importance of their 
functions.’ ” Frisbee, { 15 (quoting Roberts v. State, 2014 ME 125, § 19, 103 
A.3d 1031). The defendant’s right to a public trial exists regardless of the 
extent of actual public interest in a trial. Frisbee, J 15. 


Separate from a defendant’s right to a public trial, the public has its own 
right to observe criminal trials (and most other courtroom proceedings). See 
In re Maine Today Media, 2013 ME 12, {6, 59 A.3d 499, “Unlike the 
defendant’s right to a public trial, this right is not founded in the Sixth 
Amendment of the United States Constitution; instead, the First Amendment 
of the United States Constitution protects the public’s right, which is also 
derived from the longstanding tradition of opening criminal proceedings to 
the public.” Frisbee, | 16 (citing Press-Enterprise Co. v. Superior Court of 
California, 464 U.S. 501, 508, 104 S. Ct. 819, 78 L. Ed. 2d 629 (1984); 
Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 575-76, 100 S. Ct. 
2814, 65 L. Ed. 2d 973 (1980)). 


In Weaver v. Massachusetts, 137 S. Ct. 1899, 198 L. Ed. 2d 420 (2017), 
the U.S. Supreme Court addressed, in review of a post-conviction proceed- 
ing, a case where, for jury voir dire, a courtroom was closed to the public in 
order to accommodate the large panel of prospective jurors in a relatively 
small courtroom. Among the persons not permitted to observe voir dire were 
the defendant’s mother and her minister. Neither the defendant nor any 
member of the public apparently presented any objection to courtroom 
closure for voir dire. Thus, the trial court had no occasion to consider 
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whether alternatives could be developed to accommodate the public observ- 
ing the voir dire proceedings. 


The Court’s opinion recognized that courtroom closure decisions can be 
difficult, noting that the Court’s prior precedents “teach that courtroom 
closure is to be avoided, but that there are some circumstances when it is 
justified. The problems that may be encountered by trial courts in deciding 
whether some closures are necessary, or even in deciding which members of 
the public should be admitted when seats are scarce, are difficult ones. For 
example, there are often preliminary instructions that a judge may want to 
give to the venire as a whole, rather than repeating those instructions 
(perhaps with unintentional differences) to several groups of potential jurors. 
On the other hand, various constituencies of the public—the family of the 
accused, the family of the victim, members of the press, and other 
persons—all have their own interests in observing the selection of jurors. 
How best to manage these problems is not a topic discussed at length in any 
decision or commentary the Court has found.” 137 S. Ct. at 1909. 


A majority of the Weaver Court rejected defendant’s post-conviction 
challenge, noting that he had failed to demonstrate fundamental unfairness 
or offer any evidence suggesting a reasonable probability of a different 
outcome but for counsel’s failure to object to the courtroom closure. The 
Court’s opinion primarily focuses on the standards for post-conviction 
review when there was a failure to object to a courtroom closure, but the 
opinion also includes a useful discussion of the law regarding courtroom 
closure when the reason for closure is administrative convenience. 


Among the points made by the Court in reaching its result was that: (1) the 
trial was not conducted in secret or in a remote place; (ii) closure was limited 
to the jury voir dire; (iii) the courtroom was open for the remainder of the 
trial; (iv) venire members who did not become jurors observed the 
proceedings; (v) the record of the proceedings indicated no basis for 
concern, other than the closure itself; and (vi) even if one assumes that the 
closure was a Sixth Amendment violation, the violation did not pervade the 
whole trial or lead to basic unfairness. 137 S. Ct. at 1913. The Court’s 
opinion, fairly read, also suggests that had a timely objection to courtroom 
closure been raised, the trial court would have been required to make some 
accommodation to allow public observation of the voir dire process. 


A defendant’s right to a public trial is not always coextensive with the 
public’s right to attend criminal proceedings. Frisbee, | 17. When there a 
conflict between the public’s right to attend proceedings and the defendant’s 
(and the State’s) right to a fair trial, the United States Supreme Court 
addressed the balance of these interests: 
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For present purposes, how we allocate the ‘right’ to openness as 
between the accused and the public, or whether we view it as a 
component inherent in the system benefiting both, is not crucial. No 
right ranks higher than the right of the accused to a fair trial. But the 
primacy of the accused’s right is difficult to separate from the right 
of everyone in the community to attend the voir dire which promotes 
fairness. 


Press-Enterprise Co., 464 U.S. at 508. 


A trial court may restrict public access, or exclude certain members of the 
public from the courtroom when courtroom access may compromise the 
fundamental right to a fair trial, including the right to effective and 
undistracted assistance of counsel, Frisbee, [ 18, and the right to an attentive 
and undistracted jury. /d., § 19. Thus, “the right to an open trial may give 
way in certain cases to other rights or interests, such as the defendant’s right 
to a fair trial or the government’s interest in inhibiting disclosure of sensitive 
information. Such circumstances will be rare, however, and the balance of 
interests must be struck with special care.” Waller v. Georgia, 467 U.S. 39, 
45, 104 S. Ct. 2210, 81 L. Ed. 2d 31 (1984); see also Roberts v. State, 2014 
ME 125, { 24, 103 A.3d 1031. As noted in section 1-3, the Roberts opinion 
provides a useful guide on a number of public access to trial and 
minimization of disruption issues. 


Today, some hearings and trials are being conducted in whole or in part 
with participation from several remote locations, using modern videocon- 
ferencing, Zoom©, or similar technologies. Such trials present a currently 
unresolved issue of whether the required public access must be provided by 
allowing individuals to sit in a courtroom that is one of the locations where 
the trial is being conducted, or if required public access can be accommo- 
dated by allowing individuals to listen to the proceedings and view the 
screen or screens on which the trial is occurring, but not in the courtroom 
with the judge. The issue may become important because, to facilitate the 
best audio and video presentation from several locations, the judge and other 
participants may need to be in more confined spaces than usual courtrooms. 


When public access is provided remotely or in a room separate from the 
courtroom, appropriate protections must be in place to limit unauthorized 
audio or video recording of the proceedings. 


Courtroom access during voir dire is addressed in section 2-5, 
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§ 1-4 Juror Exclusions and Challenges. 


§1-4A Statutory Exemptions From Jury Service. 


Some jurors who are summonsed may contact the court before the initial 
convening of the panel and be excused because of demonstrated hardship, 
condition, or prior jury service. A person is disqualified from jury service if 
that individual is not a United States citizen, is under 18 years old, is not a 
resident of the county where the juror is called to serve, or is “unable to read, 
speak and understand the English language.” 14 M.R.S. § 1211. The 
citizenship, age, and inability to speak, read and write English with sufficient 
proficiency disqualifications are similar to those stated in 28 U.S.C. 
§ 1865(b) and part VB of the U.S. District Court for Maine Plan for the 
Random Selection of Grand and Petit Jurors (June 20, 2020). These basic 
qualification issues are easily addressed, however, the court must make a 
reasonable accommodation for individuals whose inability to read, speak, 
hear, or understand English or otherwise serve as jurors results from a 
physical disability, 14 M.R.S. § 1202-A, 5 M.R.S. § 48. 


In 2017, most statutory exemptions from jury service were eliminated. 
Only the Governor and Maine residents serving on active duty in the military 
remain exempt from jury service. 14 M.R.S. § 1211, 37-B MLR.S. § 185. If 
a juror has served on a traverse jury or grand jury once within the past five 
years or three times within his or her lifetime, the juror must be excused 
upon request, but that juror is not disqualified from jury service, 14 M.R.S. 
§ 1216. If the person wishes to serve as a juror, the person may do so. 
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§ 1-4B Practice for Juror Examination and Exclusions. 


The court may, on rare occasions, excuse a juror from a panel when it 1s 
aware that the juror will have a particular interest in a case that will be tried 
before the panel. There is no provision in the statutes or rules for such 
advance, interest-based excuses. However, the practice has been allowed as 
a proper exercise of judicial discretion to avoid risk of tainting the entire jury 
panel, State v. Franzen, 461 A.2d 1068, 1070-72 (Me. 1983). 


Procedure for juror examination and exclusion for cause is addressed in 
14 M.R.S. § 1301 and 15 M.R.S. 1259 (indicating challenges for cause 
proceed “as in civil cases”), Objections to specific jurors, if known, must be 
stated before trial, 14 M.R.S. § 1303. Parties are deemed to be constructively 
on notice of anything that appears in juror questionnaires or summonses, to 
the extent that such materials may be available for review prior to trial. 
Harris v. PT Petro Corp., 650 A.2d 1346 (Me. 1994); Mt. Desert v. 
Cranberry Isles, 46 Me. 411, 414 (1859); see also United States v. Gonzalez, 
949 F.3d 30 (1st Cir. 2020), In those cases, post-trial challenges to jurors 
were rejected because available juror questionnaires or addresses disclosed 
that a juror was not a U.S. citizen (Harris), a county resident (Mt. Desert), 
or a state resident (Gonzalez). A juror’s ineligibility, based on residence, 
does not, by itself, impair the impartial performance of the juror’s duties or 
demonstrate bias. Gonzalez, 36-37; United States v. Haywood, 452 F.2d 
1330, 1332 (D.C. Cir. 1971). 


Generally, jurors excluded from one case for reasons related to that case 
may sit in other, unrelated cases. Exceptions would be when there is a 
legitimate basis for concern that actions or statements of a juror might taint 
an entire panel or when a panel member might potentially be called as a 
witness in any case before the panel. See M. R. Evid. 606(a). State v. 
Franzen, at 1072 n.2 can be read to suggest that the Rule 606(a) prohibition 
on jury members as witnesses extends to the entire panel, not just a jury 
selected for a specific case. The rationale for this would be that all panel 
members, not just jurors in a particular case, may have special impressions 
regarding a fellow panel member’s credibility. 


General procedures for examination of jurors, exclusion of jurors for 
cause, exercise of peremptory challenges, and selection of juries are 
addressed in Chapter 2. 
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§1-4C Challenges to the Entire Panel, the Fair Cross Section 
Requirement. 


The United States Supreme Court in Berghuis v. Smith, 559 U.S. 314, 130 
S. Ct. 1382, 176 L. Ed. 2d 249 (2010); Duren v. Missouri, 439 U.S. 357, 99 
S. Ct. 664, 58 L. Ed. 2d 579 (1979) and other opinions has established a 
three-part test to support a claim of a discriminatory jury summonsing and 
jury pool selection practice. A challenger must demonstrate that: (1) the 
group alleged to be excluded is distinctive; (2) the representation of that 
group is not fair and reasonable when compared to the number of such 
persons in the community; and (3) the underrepresentation is due to “the 
systematic exclusion of the group in the jury selection process.” Duren, at 
364. Similar requirements are applied in examining Maine juror summons- 
ing processes. State v. Townes, 2019 ME 81, ¥ 18. 


The Court’s opinion in Berghuis, reaffirmed the point made in Duren that 
the challenger to jury panel representation bears the burden of proving 
systematic exclusion of the distinctive group in jury panel selection, 
Berghuis, at 1395, and that pointing to a host of factors that, individually or 
in combination, might contribute to a group’s underrepresentation, without 
showing systematic exclusion is not enough. /d. The Court also noted that 
each of the three methods for determining adequacy of representation— 
absolute disparity, comparative disparity, and standard deviation is imperfect. 
Berghuis at 1393. The Court observed that the absolute disparity and 
comparative disparity methods can be misleading when members of the 
distinctive group compose only a small percentage of those eligible for jury 
service, and no court has accepted standard deviation analysis alone as 
determinative of representation challenges to jury selection systems. [/d.] 
Townes, [ 18, notes that Maine applies the “absolute disparity” test, while 
recognizing difficulty in the test’s application. Jd. n. 6 & 7. 


Maine practice for asserting and addressing a challenge that a jury 
selection process or a jury pool is not sufficiently representative of a fair 
cross-section of the community is addressed in detail in State v. Townes, 
2019 ME 81, $f 15-21 and State v. Holland, 2009 ME 72, {J 21-45. See 
also section 2-14. As with the U.S. Supreme Court opinions, Holland notes 
that the party challenging the jury pool has the burden to establish a prima 
facie case for each of the three indicia of lack of proper representation. /d., 
{ 23. Berghuis, Townes, and Holland should be reviewed when a claim that 
a jury pool does not represent a fair cross-section of the community arises. 


Challenges to an entire panel arising from events occurring or statements 
made during jury selection are addressed in section 2-7. 
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§ 1-5 Jury Panel Orientation. 


After prospective jurors have been checked in by court officers, they will 
be convened in court before the presiding judge. They may be shown a video 
about the jury process. The presiding judge may discuss the history and 
importance of jurors and the nature of court activities. In housekeeping 
instructions, the judge may also address general matters of trial practice and 
juror responsibility that are likely to arise in any case. A representative juror 
orientation instruction follows in section 1-6. 


Excuse consideration practice has shifted toward the trial court clerk 
having responsibility for addressing excuse requests. When excuse requests 
are resolved in the clerk’s office, judicial comment on excuses in house- 
keeping instructions will not be necessary. 


During general housekeeping instructions, judges usually do not address 
any specific case that may come before that jury panel. Sometimes, lawyers 
who are to be involved in specific cases attend this so-called “housekeeping” 
session, sometimes they do not. In addition to the instructions given by the 
judge at this “housekeeping” session, jurors will have received a juror 
handbook prepared by the court system, which gives an outline of juror 
responsibilities, functions, and trial practices. However, many jurors may not 
have read the handbook. 


Jurors also may access the Judicial Branch web site that provides general 
orientation and specific information about each court location. 
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§ 1-6 Juror Orientation. Instruction. 


Members of the jury panel, good morning, I am Justice Ei 
look forward to working with you over the next _____ weeks. I appreciate 
your being here. 


You have taken time out from your work and your personal lives to be 
here. I want to review with you, for a few minutes, why it is important that 
you are here today. 


Jury History 


The jury has been a basic element of our justice system since our country 
was created. It is a governmental institution that has remained intact for 
several hundred years. In the United States, it is a constitutional right for 
people charged with crimes and people involved in certain civil cases. 


The basic theory of the jury is that disputes between citizens or disputes 
between a state and its citizens are best resolved by the case being presented 
to impartial members of the community to hear and decide the facts. The 
view is that it is better to have this impartial group of citizens decide the 
matter, rather than some specially selected official or group of persons who 
would be paid to sit and decide cases day in and day out. 


Random Selection 


One important aspect of the jury that is that it be a random panel selected 
from persons representative of a broad cross-section of the community. For 
this reason, we necessarily have to ask you to make sacrifices in your jobs, 
professions, and personal lives to be here to provide that broadly represen- 
tative group of persons to be available for random, representative selection 
of a jury. 


Qualifications 


In preparing for jury service, you may legitimately ask: “How am I 
qualified to be a juror? I don’t know the law, and I may not be skilled in 
issues that are important in the cases before me.” Don’t worry about that. Let 
me assure you that you are all well qualified to be jurors, Being a good juror 
requires only two qualifications: 


First, is a commitment to keep an open mind and give the proceedings 
your full attention from start to finish. Recognize that what is said last may 
be more important or just as important as what is said first. Only after you 
have heard all of the case will you be able to evaluate the significance of 
what you have heard and determine what is important and what is not 
important in deciding the facts. 
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The second qualification is a willingness to communicate with your fellow 
jurors and apply your own individual common sense and reach a decision 
applying that common sense to the evidence presented to you. You need no 
more qualifications to be a good juror than that, and I am sure all of you can 
do a good job in fulfilling your responsibilities. 


Importance of Service 


Your appearance today helps preserve your right to jury trial in the future. 
Consider how important you would think it, if you or a loved one were 
before this court, to know that the panel from which your jury would be 
picked would include people like yourselves with similar backgrounds, 
experiences, and common sense. True, you could not sit on a case involving 
a loved one. But your participation is equally important to the individuals 
who will appear before you in your jury service. 


The jury is important. It is a vital civic duty. It is one of the last forums 
where our government calls upon us to perform a civic service. We are not 
insensitive to the many sacrifices that you are making to be here. By law, 
employers must not discriminate against people who are called for jury duty. 


Time Commitment 


In planning for your service, you should recognize that the time 
commitment required of you as jurors will not be all day, every day over the 
next wa lacie weeks: 


[At this point, try to provide an estimate of the maximum time the 
jurors are likely to be required to be in court during the term of their 
jury service. This will vary according to jury selection practices, 
e.g., whether it is the court’s practice to select most of the juries for 
the week on one day or to require the panel to return each day for 
jury selection. Some jurors may also fear they may be sequestered 
if selected for juries, because sequestration is common in highly 
publicized trials. The statement about time commitments should be 
designed to allay fears that jurors will spend all of their time at the 
courthouse and that they may not have any free time, or time to 
return to their jobs, during the three weeks of jury service. 
Obviously, if there is a case scheduled that is expected to take the 
full two or three weeks, the jurors should also be told of that.] 


Jury Decision-making 


Some of you, when you received the jury summons, may have had some 
hesitancy about the courts and the process you will participate in. Put those 
thoughts out of your mind. As jurors you will do important work, but there 
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will be others to share that responsibility with you. As a juror, you will be 
the most important participant in the process; the presentations of the parties 
and the court will be focused on you. You may have some hesitancy now, but 
those who have served on juries find that it is a very interesting and 
challenging experience. It is an experience that, afterwards, you will be glad 
you shared. 


You are going to be the deciders of facts. The judge will administer the 
proceedings, the judge will advise and make rulings as to the law, but you 
and you alone are going to be the ultimate deciders of the facts. The parties 
are going to be focusing their presentations toward you to persuade you of 
their view of the facts. 


Initially, you should get some preconceptions about jury service out of 
your mind. I am sure you have all watched depictions of trials on the 
internet, on television and in the movies. That is not the way things really 
work. We are not going to have people jumping up in the back of the 
courtroom; surprise witnesses won’t be running in through the back door. In 
fact, in its depictions of jury trials, T.V. and movie dramas seem to focus on 
two themes, surprise and corruption, which create a false image of how our 
jury system really works in Maine or anywhere else. 


Generally, we have a very good group of lawyers here in Maine. They will 
have prepared their cases carefully. Things may not always go as they 
expect, but there will be few dramatic surprises. 


Impartiality 


On any case on which you are sitting, you must keep an open mind until 
all of the evidence is in. During the trial the attorneys question witnesses but 
the jurors do not, so that there can be no implication, from any question as 
to how you are viewing the evidence. Likewise, be careful not to give any 
visible signs of your impressions of any particular witness. 


You should also be cautious, during recesses, to avoid contact with any 
party or witness to a case, and to recognize that attorneys or participants in 
a trial who avoid contact with you are not being rude. They are just 
following their obligation to avoid even the impression of improper 
communication with you. 


The way the trials will work is that initially some attorneys may choose 
to make opening statements. The purpose of these opening statements is to 
orient you to the evidence that they anticipate will be presented and to 
particular points which they believe may be important. After the opening 
statements, the evidence will be presented through testimony of witnesses 
and introduction of documents and other physical evidence. After the 
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evidence is completed, the attorneys will make closing arguments. Finally, 
the judge will advise you as to the law in the case. [Note, some judges choose 
to provide the general instructions to the jury before closing arguments. The 
statement should be adjusted if this option is anticipated.] Then you will 
retire to the jury room to deliberate. 


It is essential that you do not discuss or communicate about any case in 
which you may be selected as a juror with your fellow jurors or with 
anybody else until after the case is finally completed and you retire to the 
jury room for deliberations. Likewise, you must not attempt any investiga- 
tion about the facts or the issues in any case in which you may be selected. 
Not investigating, discussing or communicating about the case helps assure 
that you keep an open mind through the entire proceedings. It also assures 
that no one can suggest that you have prejudged the case or in any way been 
influenced by things you may have heard or information you have received 
outside the courtroom. 


Objections 


During trial, one of my responsibilities is going to be to try to assure that 
only proper evidence gets before you. Sometimes there are legitimate, good 
faith disputes as to exactly what is and what is not proper evidence. 
Accordingly, sometimes during the course of the testimony attorneys may 
make objections. Attorneys’ objections are not efforts to hide anything from 
you. You will hear all of the evidence that 1s proper for you to hear. Rather, 
objections are good faith attempts to assure that only proper evidence gets 
before you. 


Recognizing that objections represent good faith attempts to assure that 
only proper evidence comes before you, you should not draw any adverse 
inference against an attorney or against the party that attorney represents 
when the attorney makes an objection. Likewise, you should not hold my 
rulings on an objection, whether it be sustained or overruled, for or against 
any attorney or any party. If the objection is sustained, you should disregard 
the question or the evidence to which the objection was addressed. If the 
objection is overruled, you should consider the objection no further and 
proceed with attention to the evidence offered. 


Bench Conferences and Recesses 


Sometimes during the trial, counsel and the judge may retire to the other 
end of the bench for what we call a sidebar conference. At the sidebar 
conference, we may discuss issues of evidence or issues of procedure which 
must be discussed out of your presence to avoid any comments that may 
prejudice you. Again, we are not trying to hide anything from you, we are 
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simply trying to assure that you receive all of the proper evidence that can 
be presented on the issue before you. 


There may also be times, during the course of consideration of the case, 
when we must take recesses. Sometimes these recesses will involve 
discussion of matters or review of testimony of witnesses that must occur out 
of your presence. At other times those recesses may involve matters that are 
totally separate from the case that you are hearing, because there are times 
when it is necessary to conduct other court business during the day while a 
jury trial is going on. If you find yourself sitting in the jury room a long 
period of time on one of these recesses, please do not become frustrated. We 
will make every effort to process this case to use your time as efficiently as 
possible. But sometimes, out of necessity, there may be matters which must 
be attended to out of your presence either involving the trial in which you are 
sitting or involving other unrelated matters of court business. 


Fair Impartial Trial 


In all of this, remember what you are here for; to provide each party, in 
any case in which you sit, a fair and impartial trial and a just verdict. Every 
party, every witness, every attorney that appears before you must be 
considered fairly on the merits of the case and without any bias, favorable 
or unfavorable, due to their age or gender or racial or ethnic background or 
sexual orientation, or perceived social or economic status or disability. 
Everyone is entitled to a fair trial and to be judged impartially according to 
the law. 


Confidentiality of Deliberations 


One final observation. Your jury deliberations are secret. As I have 
indicated, you must not discuss the case with anyone prior to deliberations. 
During your deliberations, you will discuss the issues of the case only with 
your fellow jurors. After the jury deliberations, no one can force you to 
discuss what occurred in the jury room except by court order—and those 
court orders are issued very rarely. You are not prohibited from discussing 
what went on in the jury room if you want to once the case is completed. 
However, no one can force you to do so. If you do not want to discuss what 
occurred in the jury room, that is your right. 


In addition, you should know that while you may discuss a case after it is 
decided, attorneys have an ethical requirement that they must not discuss 
cases with jurors until after you have been finally excused from jury service 
when your service on all cases is completed. This is to assure that your 
comments about one case cannot be used in evaluating whether you should 
sit as jurors in future cases. To avoid the risk of having your comments about 
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some cases used in evaluating whether you might be picked as jurors in a 
future case, it may be best for you not to discuss cases at all until after you 
have finally been excused from jury service. 


With those observations having been made, we are now going to proceed 
to jury selection in cases presently before the court. 


COMMENT 
See sections 4-5, 4-6 on Juror note-taking. Usually some comment 
about note-taking is made during orientation instructions. 


The special protections for Jurors’ employment are provided in 14 
M.R.S. § 1218. 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 1.05 (Bench Conferences, Objections), § 1.07 
(Juror Conduct). 
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§ 1-7 Excuse Requests. Instruction. 


Shortly, I am going to consider excuse requests. In evaluating those 
requests, there are some factors that all of us, you and I, must recognize. 
Because of the need for a broadly representative jury panel, the law requires 
that citizens serve on juries and that excuses be granted only for extreme 
hardship. 


Maine is a small-business state; its economy depends upon the successful 
operation of small businesses. Many people are employed at small businesses. 
When people must be absent from their work for jury service, it frequently 
leaves a hole that is difficult or impossible to fill—the captain of the fishing 
boat, the receptionist in the doctor’s office, the mechanic at the garage. 
However, in Maine, if we exempted from jury service everyone who, when 
they left work, left a gap that is difficult or impossible to fill, we would not 
have many working people left to sit on juries. Our Constitution requires that 
we have a broadly representative jury panel, including working people. For 
that reason, we must ask people to sit on juries even if, when they leave work 
for jury service, they leave a position that is difficult or impossible to fill. 


As you present excuse requests, I may grant some and I may have to deny 
some requests for excuse and ask you to serve. If I do deny a request, that 
denial is out of no disrespect for you or your position, or the importance of 
the excuse request you present. Rather, the denial will be out of recognition 
that we all have a civic responsibility to assure that the persons appearing 
before this court this month have their constitutional right to a broadly 
representative jury panel. Your jury service here this term is essential to the 
continuing vitality of the citizen jury process. 

Now, there may be some of you who, despite the importance of jury 
service, believe that you have overwhelming reasons why you may need to 
be excused from jury service. In considering whether you need to be 
excused, again I would emphasize the importance to our system of a broadly 
representative jury panel and the important civic responsibility that jury 
service is. If, however, there are those of you who believe you need excuses, 
you should stand and line up behind the court officer, and I will consider 
your request on a case-by-case basis. 


COMMENT 
_ The above instruction would be given only when the judge will 
consider excuse requests from the panel in the courtroom. 
Jury excuse practice is generally handled by the trial court clerk’s 


office before the panel reports. Sometimes, the clerk may contact a 
judge to discuss individual excuse requests. 
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The decision whether to grant or deny excuses is no easy task, with 
firmness in considering excuses influenced by how many jurors may be 
needed for the cases before the court in comparison with the number of 
jurors expected to appear. No set formula can be devised for what is a 
hardship justifying excuse. If the number of needed jurors is close, 
some jurors seeking excuses may be asked to be available for one week, 
or the major trial of the term and then excused. The statutes governing 
juror exemptions and excuses are 14 M.R.S. §$§ 1211, 1213. The excuse 
criteria are set out in 14 M.R.S. § 1213(2). 


While it is impossible to categorize all juror excuse requests, the vast 
majority of excuse requests will focus on four general areas: 


Health difficulties. Some persons have, or believe they have, stress or 
anxiety problems that will prevent them from participating in a jury. 
Others have specific health difficulties that will prevent them from 
sitting in the jury chair for the long periods necessarily required of 
jurors. Such persons are almost always excused. Other persons may 
have hearing difficulties and may be excused, if they request it. 
However, if a person with hearing or sight difficulties or other 
physical challenges desires to be a juror, the court must attempt to 
reasonably accommodate the juror. See 14 M.R.S. § 1202-A and 5 
M.R.S. § 48. 


Religious or moral convictions. Some persons believe they cannot or 
must not judge others; these persons are always excused if they 
request excuse. . 


Personal problems. Some persons have pressing personal problems 
that may conflict with jury service. The most frequently occurring are 
needs to care for young children or ill relatives, where there is no one 
else available to provide the care, and long-planned vacation trips. 
Excuse requests based on pressing personal problems are usually 
granted. 

Professional or job problems. This is the area of greatest difficulty in 
jury excuses. Maine is a small-business state. It has many individually 
owned and operated businesses. Many, if not most, Mainers who are 
employed and called for jury service will leave a gap at work that may 
be difficult to fill on short notice. At the same time, granting excuses 
to all who claim significant adverse effect on their employer or their 
income may unacceptably reduce the number of jurors in the jury 
pool. Further, granting all such excuse requests may raise the 
potential for an argument that certain categories of jurors are 
systematically under-represented in the final jury pool. Such excuse 
requests must be handled with tact and discretion, but no formula can 
be suggested to adequately address the problem. 


5.3.4: 
§ 2.2. 
§ 2-3. 
§ 2-4, 

§ 2-4A, 
§ 2-4B. 
§ 2-4C, 
§ 2-4D. 
§ 2-4E. 
§ 2-4F, 
§ 2-4G. 
§ 2-4H. 
§ 2-41. 
§ 2-5. 
§ 2-6. 
§ 2-7. 
§ 2-8. 
§ 2-9. 

§ 2-10. 
§ 211, 
g 2:12) 
§ 2-13. 
§ 2-14, 
§ 2-15, 
§ 2-16. 


CHAPTER 2 
JURY SELECTION 


SYNOPSIS 


Number of Jurors: Waiver of Criminal Jury. 
Multiple Juries: Joinder of Defendants. 
[Reserved]. 
Voir Dire—Introduction. 

Pretrial and Jury Selection Conference; Identification of Issues. 

[Reserved]. 

Witness Lists and Witness Identification. 

Jury Questioning Practice and Question Selection. 

Common Voir Dire Practice. 

Proper and Improper Questions. 

Questioning by Court, Counsel. 

Individual Voir Dire. 

Written Questionnaires. 
Courtroom Access and an Open Voir Dire Process. 
Unrepresented Party. Instruction. 
Voir Dire; Common Questions; Caution to Jury. Instruction. 
[Reserved]. 
Pretrial Publicity: Questions. 

Mistaken Responses to Questions. 

Challenges for Cause. 

Jury Call and Listing. 

Peremptory Challenges. 

Peremptory Challenges: Discrimination Issues. 

Alternates. 


Foreman/Forewoman. 


§ 2-17. 
§ 2-18. 
§ 2-19, 
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Objections—Jury Selection. 
Seating and Swearing Jury. 


Out-of-Court Contacts, Investigations. Instruction. 
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§ 2-1 Number of Jurors: Waiver of Criminal Jury. 


Criminal Cases: Twelve Jurors 


Twelve jurors must sit in all criminal cases, unless the parties stipulate to 
a lesser number, M.R.U. Crim. P. 23(b). When there is a stipulation to 
proceed with less than 12 jurors, the defendant’s approval of the stipulation 
must be stated on the record or appear in writing. Better practice would have 
the defendant personally approve proceeding with a lesser number of jurors 
by an oral statement or a signed writing. The voluntariness of a defendant’s 
approval to proceed with less than 12 jurors must be confirmed by the judge. 
In addition to the 12 regular jurors, up to four alternate jurors may be seated 
in a criminal case, M.R.U. Crim. P. 24(d). 


Criminal Cases: Jury Waiver 


In all criminal cases, a jury trial is presumed, unless the right to a jury trial 
is waived. Jury trial waivers must be in writing and signed by the defendant 
in open court, “but the absence of a writing in such a case shall not be 
conclusive evidence of an invalid waiver.”” M.R.U. Crim. P. 23(a). The court 
should confirm on the record the voluntariness of a defendant’s waiver of the 
right to a jury trial. 


The process by which a defendant may waive a jury is outlined in M.R.U. 
Crim. P. 23(a), which has been interpreted in State v. Mitchell, 593 A.2d 
1047 (Me. 1991) and State v. Mank, 501 A.2d 809 (Me. 1985), cases decided 
before M.R.U. Crim. P. 23 was amended to extend the waver requirement to 
misdemeanor cases. 


While the Maine rule differs from the Federal rule in allowing the 
defendant to waive a jury without agreement of the State, the defense may 
not, on request, receive a trial by less than 12 jurors unless the State agrees, 
State v. Libby, 485 A.2d 627, 630 (Me. 1984). 


In some misdemeanor cases when counsel has appeared, process for 
appearance, trial, and any waivers may have some flexibility. See M.R.U. 
Crim. P. 43: “. . . In any criminal prosecution for a Class D or Class E 
crime, the court may permit arraignment, plea, trial, and imposition of 
sentence of a represented defendant in the defendant’s absence.” When a 
defendant is absent, and counsel is acting in place of the defendant, the 
reason for the defendant’s absence, and if possible, the defendant’s consent 
for counsel to act in the defendant’s absence, should be demonstrated on the 
record. 


Civil Cases 
Process for obtaining a jury trial in a civil action is specified in M.R. Civ. 
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P. 38, 39, & 76C. Seven, eight or nine jurors may return a verdict in a civil 
case, M.R. Civ. P. 48(a); 14 M.R.S. § 1204(1), unless the parties agree to a 
lesser number, M.R. Civ. P. 48(b). A minimum of eight jurors, with no 
alternate, must be seated to begin a civil case. With alternates, as many as 
eleven jurors may be seated to hear a civil case, but no more than nine may 
deliberate and reach a verdict. A seven-member jury is authorized to return 
a verdict only if, after a jury of at least eight has been seated, one or more 
jurors are disqualified or excused for some compelling reason. 


The number of jurors who must agree to reach a civil verdict is 2/3 of the 
panel. M.R. Civ. P. 48(a); 14 M.R.S. § 1204(1). Verdicts are returnable by 
votes of six out of nine jurors, six out of eight jurors, or five out of seven 
jurors, unless the parties agree to a different majority. 


The 2003 Legislation amending § 1204 was entitled: “An Act To Include 
Alternates as Regular Jurors.’ The 2003 amendment, and M.R. Civ. P. 48(b) 
do not change the practice of selecting eight civil jurors and at least one 
alternate. The only difference is that if, at the conclusion of the case, nine 
jurors remain, including the juror considered the alternate, all jurors would 
deliberate, including the alternate. Because this change was designed to 
achieve change in practice regarding jury deliberation, but not regarding jury 
selection, no changes were adopted in M.R. Civ. P. 47(c) relating to 
peremptory challenges or M.R. Civ. P. 47(d) relating to alternate jurors. 


When more than eight jurors will be selected, additional peremptory 
challenges, as indicated by M.R. Civ. P. 47(d), should be allowed. The 
limitations in M.R. Civ. P. 47(d) that no more than three jurors be selected 
as alternates continues to contemplate that no more than 11 jurors will be 
seated in a civil case. If, at the conclusion of any civil trial, more than nine 
jurors remain, the remaining 10th or 11th jurors must be excused. The 
change in the law and the rule contemplated that only the first alternate—the 
ninth juror—be eligible to participate in jury deliberations and join in 
reporting the verdict. 
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§ 2-2 Multiple Juries: Joinder of Defendants. 


Courts regularly select several juries on the same day for separate, 
consecutive trials of unrelated cases. 


Less often, courts may pick two or more juries for a single trial of 
co-defendants. This occurs when one defendant has made a statement 
implicating a co-defendant or when co-defendants may be anticipated to 
offer conflicting defenses, Bruton v. United States, 391 U.S. 123, 20 L. Ed. 
2d 476 (1968), State v. Boucher, 1998 ME 209; MLR. Evid. 105, 804(b)(3). 
An unusual case involving contemporaneous selection of four juries for two 
contemporaneous trials of four co-defendants was addressed with approval 
in State v. Bowman, 588 A.2d 728, 732-734 (Me. 1991) and State v. 
Rolerson, 593 A.2d 220 (Me. 1991). These opinions and State v. Williams, 
2012 ME 63, [[ 20-40, should be reviewed when selection of multiple juries 
for a single trial of codefendants is being considered. 


Joinder/severance of codefendants before trial and trial of codefendants 
before a single jury is addressed in section 6-4. 


§ 2-3 [Reserved]. 
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§ 2-4 Voir Dire—Introduction. 


Practice for questioning or conducting voir dire of prospective jurors 
pursuant to M.R.U. Crim. P. 24(a) and MLR. Civ. P. 47(a), see also 14 MLR.S. 
§ 1301; 15 M.R.S. § 1259, is evolving. In past practice, oral questioning 
conducted by the judge was the primary method of voir dire. Today’s 
practice involves a mix of oral case description and questioning of the entire 
panel by the judge, written questionnaires to the entire panel, questioning of 
jurors individually or in small groups by the judge following review of 
responses to written questionnaires or large group voir dire, and questioning 
of the large group, smaller groups, or individual jurors conducted by 
attorneys for the parties. The mix of voir dire practices varies based on the 
preferences of the presiding judge and the attorneys for the parties, whether 
one or several juries must be selected in the particular jury selection process, 
the nature and seriousness of the case to be tried, and whether the case may 
involve particularly sensitive issues such as race, religion, sexual prefer- 
ences, interpersonal or sexual violence, or child abuse. 


Evolving voir dire practices have tended to make jury selection for some 
cases longer, more complicated, and, for litigants who must pay their own 
attorney fees, more expensive. Good voir dire practice requires greater 
advance communication between the court and counsel to identify cases that 
will actually proceed to jury selection, establish the voir dire process for 
each case, resolve questions to be asked and how they will be asked, and 
attempt to assure that courthouse facilities and parking can reasonably 
accommodate the larger numbers of jurors who may be called to participate 
in jury selection. 

Advance planning is essential so that citizen jurors, many of whom make 
considerable sacrifices to appear for jury service, do not sense that their time 
is wasted and their participation in jury selection processes is demeaned and 
devalued, The ABA’s Principles for Juries and Jury Trials, referenced in 
section 1-1A, recommends that: 


“Courts should respect jurors’ time by calling in the minimum number 
deemed necessary and by minimizing their waiting time.” Principle 2D. 


The trial court has broad discretion over the conduct and scope of juror 
voir dire, because it is the trial court that “has the responsibility of balancing 
the competing considerations of fairness to the defendant, judicial economy, 
and avoidance of embarrassment to potential jurors.” State v. Carey, 2019 
ME 131, { 19; State v. Roby, 2017 ME 207, { 12 (quoting State v. Woodburn, 
559 A.2d 343, 344 (Me. 1989)). The trial court’s decisions regarding conduct 
of voir dire will be upheld absent abuse of discretion. See Roby, 2017 ME 
207, Tf 11-13; State v. Simons, 2017 ME 180, ¥ 21. 
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A trial court finding of juror impartiality is reviewed for clear error and 
will stand unless there is no competent evidence to support the decision, 
Carey, 2019 ME 131, 9 14, because of the trial court’s “unique ability to 
observe and assess the juror’s credibility.” /d. J 15 (quoting State v. Durant, 
2004 ME 136, { 15). See also Skilling v. United States, 561 U.S. 358, 386 
(2010); United States v. Ramirez-Rivera, 800 F.3d 1, 37 (1st Cir. 2015). 


The Law Court examined the voir dire process in Carey, 2019 ME 131, 
in considerable detail, presenting a helpful discussion of good practice and 
the standards of review it will apply in a case that involved challenges to 
particular jurors and to the entire panel. The Court observed that “jurors, in 
responding to voir dire questions, cannot be expected invariably to express 
themselves carefully or even consistently,” and that the observations of the 
trial court and input from counsel regarding voir dire are of great importance. 
Id., { 20. Therefore, “‘[c]olloquial uses of phrases such as ‘I think’ or ‘I hope’ 
must be understood by the trial court in context. For instance, a court may 
determine that there is no actual bias when a juror, in the course of the voir 
dire, says, ‘I think I could be fair’; the court is not required to find that 
statement, taken alone, to represent equivocation.” Jd. 


Alternative Approaches for Voir Dire 


In 2019, M.R. Civ. P. 47(a), (b), & (c) was amended to recognize 
alternative approaches for conducting voir dire by use of written question- 
naires and/or attorney (or unrepresented party) voir dire in addition to 
questioning by the court. The rule change specifies that requests for such 
questioning must be filed with the court “at least 21 days before the day of 
jury selection, unless otherwise ordered by the court.” M.R. Civ. P. 
47(a)(3)(C). Even more time before jury selection may be required if an 
alternative summonsing process and an advance questionnaire process may 
be used as discussed in section 1-1. Any issues about the selection process 
or questioning must be resolved in a conference with the court in advance of 
the day of jury selection. If certain criteria stated in the Rule are met, the 
court shall permit use of questionnaires and/or direct questioning by 
attorneys of prospective jurors provided that the alternative questioning 
methods do not unduly extend the time required to select a jury, with specific 
time limits to be set for direct questioning. 


The requirements of M.R. Civ. P. 47, which, in practice, are equally 
applicable to criminal jury selections, should be reviewed closely if use of 
written questionnaires or direct attorney questioning of jurors is anticipated 
in jury selection. Pursuant to Rule 47(a)(5), the court, in its discretion, may 
limit or terminate attorney questioning if certain listed problems develop. 


Precedent indicating the types of questions and questioning practices that 
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are proper is referenced in the Advisory Note to the 2019 amendment to 
Civil Rule 47, stated below, including reference to sections 2-4D, 2-4E, and 
2-4F of this Manual. 


Advisory Note—September 2019 


Rule 47 is amended to state more explicitly that, in addition to oral 
questioning of prospective jurors by the court, the court may allow (i) use of 
written questionnaires or (ii) direct questioning of prospective jurors by 
attorneys or unrepresented parties. If the court makes the findings indicated 
to support use of a questionnaire or direct questioning by parties, the court 
shall allow the use of questionnaires or direct questioning, subject to the 
court’s authority to terminate the questioning if any of the listed problems 
develop. 


The conference about how jury selection will proceed may occur as part 
of the trial management conference, or during another conference to be held 
sometime before the date of selection. 


Unless the court orders otherwise, requests for use of written question- 
naires or direct questioning of jurors must be submitted at least 21 days 
before the date for jury selection. Before the date of jury selection, the court 
will meet and confer with the attorneys or unrepresented parties to review 
and decide on any requests for questionnaires or direct questioning. 


The types of questions that are proper to pose during jury selection— 
whether by the court, by the attorneys (or parties, if unrepresented), or 
through a questionnaire—have been addressed in [State v. Bethea, 2019 ME 
169, {{ 8-10;] State v. Roby, 2017 ME 207, 171 A.3d 1157; State v. Simons, 
2017 ME 180, 169 A.3d 399; Grover v. Boise Cascade Corporation, 2004 
ME 119, 860 A.2d 851; and United States v. Ramirez Rivera, 800 F.3d 1, 38 
n.32 (1st Cir. 2015). See also Alexander, Maine Jury Instruction Manual, 
sections 2-4D, 2-4E, 2-4F ({2020-—2021] ed.). 


Even if parties agree on language in a proposed written questionnaire, the 
court may decline to use the proposed language. Before approving written 
questionnaires, trial judges should carefully review all questionnaire lan- 
guage, particularly questions that seek responses other than “yes” or “no.” 


If the court determines that any direct questioning by counsel or 
unrepresented parties is inappropriate or improper, it should limit or 
terminate the questioning or take other appropriate responsive steps. See 
State v. Rancourt, 435 A.2d 1095, 1098-1100 (Me. 1981); see also State v. 
Woodburn, 559 A.2d 343, 344 (Me. 1989) (“Considerable discretion over the 
conduct and scope of juror voir dire is vested in the trial court, which has the 
responsibility of balancing the competing considerations of fairness to the 
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defendant, judicial economy, and avoidance of embarrassment to potential 
jurors.”’). 


In addition to the amendments to subdivision (a) of Rule 47, subdivision 
(b) is amended to clarify what has long been the law, that challenges for 
cause and exclusions for cause may occur at the end of and during voir dire. 
See Woolley v. Henderson, 418 A.2d 1123, 1127 (Me. 1980). 


Subdivision (c) of Rule 47 is amended to outline the procedure for the 
exercise of peremptory challenges depending on whether questioning of 
jurors by attorneys or unrepresented parties has been allowed. 


a er eee ee 
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§ 2-4A Pretrial and Jury Selection Conference; Identification of 
Issues. 


Importance of Conferring In Advance 


In the past, discussion about jury selection and voir dire for case types that 
were frequently tried to juries usually occurred on the day of jury selection. 
Counsel would meet with the court, provide the court with lists of potential 
witnesses, and request any questions for jurors beyond the routine questions 
that experienced counsel would anticipate that the court would ask. Jury 
selection would then proceed with jurors being given the voir dire oath and 
the court briefly describing the case for jury selection and then posing 
questions orally to the panel as a whole, with follow-up questions to 
individual jurors when generated by the individual responses to particular 
questions. 


This practice, addressed in section 2-7, is still appropriate for many cases. 
However, if there are any significant pretrial issues to address, if counsel 
want to use written questionnaires for all or part of jury voir dire, if counsel 
want to pose questions directly to the panel, or if counsel want potential 
jurors questioned individually or in small groups, M.R. Civ. P. 47(a)(3) 
specifies that the parties and the court should meet prior to jury selection day 
to decide (i) whether a written questionnaire will be used; (ii) if so, the 
wording of the written questions; (iii) whether there are any unusual areas of 
inquiry that a party may be requesting; (iv) whether the judge will orally 
provide a general description of the case and the jury questioning process 
before the written questionnaires are presented; (v) how and by whom oral 
questioning will be done either initially or, if written questionnaires are used, 
following receipt and review of the written questionnaires; and (vi) the 
topics and phrasing of questions counsel will be allowed to ask. 


See State v. Bethea, 2019 ME 169, {8 (‘Following best practice . . . the 
court and counsel initially met more than a week prior to the start of jury 
selection for an extensive discussion of proposals for the written questionnaire.”’); 
State v. Roby, 2017 ME 207, {3 n.2, advising submission of requests for 
specific voir dire questions or methods “well in advance of the date for jury 
selection.” 


Identification of Legal, Evidentiary, and Factual Issues, Stipulations. 


At the Pretrial and Jury Selection Conference, the parties should identify 
for the court any significant legal or evidentiary issues that the case may 
present that are not apparent from the charging document or complaint. 
These issues may include, but are not limited to, (1) justifications or defenses, 
(ii) qualifications of experts, (iii) practice for presenting remote testimony or 
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prior recorded statements to the jury, (iv) use of any prior criminal record of 
a party or witness, (v) joinder or separation of any parties or charges, and (vi) 
in civil cases, availability of punitive damages. 


The discussion should address whether there are stipulations that may 
avoid testimony on an issue and whether any evidence may be presented by 
prerecorded statements rather than live testimony. 


In criminal cases, the parties should address how any charge enhancing or 
sentence aggravating factors should be addressed: by having the jury decide 
in a unitary or bifurcated trial, see State v. Robinson, 2019 ME 46, by 
stipulation conditioned on a guilty verdict on the underlying charge, or by 
having the court decide the issue. The parties may similarly want to resolve 
how charges that signal a prior problem, such as a charge of violation of a 
condition or release will be decided. 


Prior to the start of jury selection, the court should inquire and get an on 
the record consent of the defendant to any stipulations and any agreements 
to have the court, rather than the jury, decide any fact or issue. 


§ 2-4B [Reserved]. 
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§2-4C Witness Lists and Witness Identification. 


If there is a Pretrial and Jury Selection Conference, witness lists should be 
presented at that conference. If there is no pretrial conference, witness lists 
must be presented to the court prior to jury selection. Counsel and any 
unrepresented party must provide the court with a list indicating the names 
and city or town of the parties and any witnesses that may be called. In many 
civil cases, witnesses may have been identified in a pretrial order issued well 
before jury selection. 

Accurate identification of parties and potential witnesses is important so 
that potential jurors may be questioned about knowledge of potential 
witnesses and mid-trial recognition problems are minimized. This is not a 
responsibility to be taken lightly. Parties are obligated to reveal the names of 
all potential witnesses that could be reasonably anticipated, prior to voir dire, 
regardless of whether counsel plans to call the witness as part of their case 
in chief or in rebuttal. See State v. Gagne, 2017 ME 63, { 38; Rich v. Fuller, 
666 A.2d 71, 74 (Me. 1995); State v. Collin, 441 A.2d 693, 696 (Me. 1982). 
Undisclosed witnesses may be excluded, Gagne, [ 38; Joy v. Marston, 581 
A.2d 418, 419 (Me. 1990). Late disclosure may unduly highlight a witness’s 
testimony. Gagne, { 38. 


Process to address a late disclosed witness with the jury is addressed in 
section 4-15A. 
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§2-4D Jury Questioning Practice and Question Selection. 


Questions to jurors must be “germane to the juror’s qualifications.” 
M.R.U. Crim. P. 24(a). See also M.R. Civ. P. 47(a). 


The purposes of questions asked of jurors, whether oral or written, must 
be: 


(1) the determination of whether jurors are qualified to sit; 


(2) the detection of knowledge, bias, prejudice, or predisposition in 
prospective jurors to support the objective of impaneling a 
qualified, fair, and impartial jury; (when race or ethnicity may be 
an issue, voir dire should include a question asking “whether 
prospective jurors have any negative opinions or beliefs about 
individuals or groups who share the defendant’s [key witness’s] 
race or ethnicity”; State v. Fleming, 2020 ME 120, { 20); and 


(3) the determination of whether jurors are willing to accept and apply 
the law as they are instructed by the judge as they sit, hear, and 
decide the case. Roby, 2017 ME 207, Jf 19-21; State v. Simons, 
2017 ME 180, { 22. See also MLR. Civ. P. 47(a)(1). “Regardless of 
whether an individual juror may disagree with an aspect of law, the 
true objective of voir dire is to determine whether jurors are able 
to be impartial and follow the court’s instructions on the law, even 
if the juror may disagree with the particular law.” State v. Simons, 
2017 ME 180, { 22. 


Jurors must be excused if the court determines that their decision-making 
may be affected by any knowledge, predispositions, biases, or prejudices— 
meaning that a reasonable judge, considering all the facts and circumstances, 
would determine that the juror lacked the capacity and the will to decide the 
case based on the evidence. United States v. Ramirez-Rivera, 800 F.3d 1, 38 
n.32 (1st Cir. 2015). 


General questions posed orally to groups of jurors in open court or posed 
in written questionnaires should be designed to elicit “yes” or “no” answers 
to the specific questions and to discourage narrative answers. See State v. 
Bethea, 2019 ME 169, ¥ 15 n.3 (trial court not required to allow a “not sure” 
answer or “any other third choice” for answers to jury questionnaires); State 
v. Burton, 2018 ME 162, J¥ 18-19 (same); State v. Roby, 2017 ME 207, {if 3, 
10-13 (disapproving a proposed questionnaire with four alternative answer 
choices for each question). 


Questions designed to elicit “‘yes” or “no” answers will avoid unnecessary 
confusion in responding to questions, and, if the questions are asked orally, 
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will deter jurors from making possibly prejudicial statements in the presence 
of the whole panel. To facilitate such questioning, jurors may be advised, 
prior to oral questioning, that (1) if their answer to a question is “no,” they 
should remain seated, do nothing, and their answer will be recorded as “no,” 
(2) if their answer to a question is “yes,” they should raise their hand or stand 
and state their juror number, but volunteer nothing further unless the court 
asks a follow-up question calling for more information. 


When an answer fo a question indicates a need for a follow-up question, 
the follow-up question, if posed in front of the whole panel, should be 
phrased to allow “yes” or “no” answers or brief non-prejudicial responses. 
For example, when a juror answers “Yes” to the standard question: “Do you 
have any relatives or close friends who are law enforcement officers?”’; the 
first follow-up question should ask “What relationship, and what depart- 
ment?” 


When a juror’s answer to a question indicates a possibility of bias, interest 
or predisposition, follow-up questioning is important so that the court and 
the parties may know the significance of the juror’s answer. A follow-up 
question that asks the juror if, in light of the answer, he or she can remain 
impartial, is an important question, but alone it may be insufficient. State v. 
Lowry, 2003 ME 38, § 9-11. The court and the parties should inquire 
further and not rely on prospective jurors to evaluate their own impartiality. 
Id.; United States v. Tsarnaev, 968 F.3d 24, 2020 U.S. App. LEXIS 24226, 
*63-—"67 (Ist Cir. 2020) (court erred in relying on prospective jurors to 
decide for themselves whether information they had learned had prejudiced 
them). 


The follow-up questioning, while it need not be extensive, must give the 
court and the parties sufficient information to evaluate the potential for juror 
bias. Lowry, T¥ 9-11; State v. Dyer, 2007 ME 118, ¥ 15; State v. O’Hara, 627 
A.2d 1001, 1003 (Me. 1993). For example, jurors who indicated they had 
knowledge of facts of a case could be asked individually at sidebar to 
describe what they knew about a case or the circumstances under which they 
had learned facts about the case. See Tsarnaev, *64—*65. In cases that are not 
high publicity cases, where only a few jurors indicate knowledge about a 
case, a party or a key witness, excluding jurors who know about a case, 
party, or witness, without further inquiry, may be good practice as long as 
sufficient jurors remain to allow selection of a jury. 
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§2-4E Common Voir Dire Practice. 


The trial court has considerable discretion over the scope of voir dire, 
provided that it is adequate to disclose facts that would reveal juror bias. 
State v. Limary, 2020 ME 83, { 14. In discussions of prospective voir dire 
questions at the Pretrial and Jury Selection Conference, the following 
principles are important: 


Questioning of prospective jurors must be completed prior to completion 
of exercise of challenges for cause. Grover v. Boise Cascade Corp., 2004 
ME 119, 7 16. See also section 2-7 (voir dire instruction and common 
questions); section 2-11 (Challenges for Cause) and section 2-13 (Peremp- 
tory Challenges), 


The predominant method of jury selection in the past began with the clerk 
administering to jurors the voir dire oath by which jurors swear to give 
truthful answers to the questions posed to them. After this oath, the court 
would provide a brief description of the case. Following the court’s 
description of the case, the court would question prospective jurors as a 
group orally or by written questionnaires. See the Voir Dire instruction in 
section 2-7 Voir Dire; Common Questions, Caution to Jury. Instruction. 
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§ 2-4F Proper and Improper Questions. 


The Law Court has set the standard for proper voir dire questions as 
follows: 


1. “Questions that have no relationship to a prospective juror’s knowl- 
edge, bias, or predisposition, or that are intended to advocate a party’s 
position regarding the facts or issues in dispute, are improper. Open-ended 
voir dire runs the risk that it will be employed less to assess the qualifications 
of prospective jurors, and more to influence and predispose prospective 
jurors to a party’s point of view.” Grover v. Boise Cascade Corp., 2004 ME 
119,419. 


2. Questions that are designed to establish juror/attorney rapport are also 
improper. Id., Ff 20-21. 


3. “Regardless of whether an individual juror may disagree with an aspect 
of law, the true objective of voir dire is to determine whether jurors are able 
to be impartial and follow the court’s instructions on the law, even if the 
juror may disagree with the particular law.. . . Specifically, questions that 
‘cause[ ] the prospective jurors to adopt a position on the law without the 
benefit of the court’s instructions, and without reference to the jurors’ duty 
to apply the law as instructed and not as each juror saw fit,’ are not 
appropriate questions.” State v. Simons, 2017 ME 180, {22 (emphasis in 
original) (quoting Grover, J 20). “[A]sking a juror to agree or disagree with 
a legal tenet injects unnecessary confusion into an already intrusive 
process.” Simons, { 22. 


4, Questions must accurately state the law. State v. Limary, 2020 ME 83, 
{ 26 (affirming refusal to pose questions to jurors specifically asking if they 
could fairly consider a self-defense justification, because the proposed 
questions did not indicate that rights of self-defense are limited, and because 
special inquiry of jurors about consideration of particular justifications and 
defenses that may apply is not required when jurors are questioned generally 
about their willingness to apply the law.) Jd., ff 14-27. 


Jurors should not be presented questions that ask about jurors’ knowledge 
or beliefs about the law and whether the jurors agree with the law as stated 
by counsel. Voir dire is not a mini bar exam for citizen jurors untrained in 
the law. (The prior two sentences were quoted with approval in Limary, 2020 
ME 83, { 18; see also Simons, [ 22.) Jurors may be asked, usually by the 
court, if they are willing to apply the law as instructed by the court, 
regardless of what their personal views or knowledge about the law might 
be. 
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Suggested Questions Addressing Jurors’ Views of the Law 


A proper line of questioning about the law, asked by a judge or an 
attorney, or in a questionnaire, might be as follows: 


A. Our constitution and laws specify that any person accused of a crime 
is presumed innocent and cannot be convicted of a crime unless the State 
proves, beyond a reasonable doubt, each and every element of the crime 
charged. Will you have any difficulty accepting and applying that principle 
of law in this case? 


B. Our constitution and laws specify that any person accused of a crime 
has a right to remain silent, and if that person chooses to remain silent in 
court or in speaking with anyone else, that choice to remain silent can not be 
considered against them. Will you have any difficulty accepting and 
applying that principle of law in this case? 


C. Our constitution and laws specify that the jury must decide the case 
solely on the evidence you see or hear presented in this courtroom and not 
be influenced by anything you think you may have seen, or heard, or read, 
anywhere other than in this courtroom. Will you have any difficulty 
accepting and applying that principle of law in this case? 


D. Our constitution and laws specify that you must decide the case based. 
on the evidence evaluated according to the judge’s instructions about the 
law, and that you must not decide the case or be influenced by any bias, 
prejudice, passion, or sympathy in reaching your verdict. Will you have any 
difficulty accepting and applying that principle of law in this case? 


E. Are you willing to apply the law, as you will be instructed by the judge, 
without regard to what your personal views about the law might be? 


5. Questions that ask jurors to evaluate or give their opinion about 
statements or propositions, rather than simple “yes” or “no” answers should 
be avoided. See Roby, {§[ 3, 10-13. Similarly, the Law Court has affirmed a 
court’s refusal to give jurors a “not sure” alternative in addition to “yes” or 
“no” answers to general questions. State v. Bethea, 2019 ME 169, { 15 n.3; 
State v. Burton, 2018 ME 162, § 18. 


6. In addition to issues addressed by the Law Court, juror questioning 
about fact issues that go beyond jurors’ knowledge about the facts of the 
specific case must be limited. Several jurisdictions prohibit, as improper, 
questions characterized as “commitment,” “stake-out,” or “prejudgment” 
questions that present a real or hypothetical factual scenario before the jurors 
have heard any evidence, and ask a prospective juror to resolve, or to refrain 
from resolving, an issue a certain way after learning a particular fact. See, 
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e.g., Standefer v. State, 59 §.W.3d 177, 179, 183 (Tex. Crim. App. 2001); 
Hyundai Motor Company vy. Vasquez, 189 8.W.3d 743, 756 (Tex. 2006); 
State v. Parks, 324 N.C. 420, 423 (1989); Stewart v. State, 399 Md. 146, 162 
(2007). See also Ellington v. State, 292 Ga. 109, 126, 735 S.E.2d 736 (Ga. 
2012) (“ ‘pre-judgment’ questions may not be asked in voir dire in an effort 
to have prospective jurors commit themselves to a particular outcome based 
on specific facts of a case’). 


One federal court has observed that “(T]he proper tests for whether a 
question is a ‘stake-out’ question are the following: (1) Does the question 
ask a juror to speculate or precommit to how that juror might vote based on 
any particular facts? or (2) Does it seek to discover in advance what a 
prospective juror’s decision will be under a certain state of the evidence? or 
(3) Does it seek to cause prospective jurors to pledge themselves to a future 
course of action and indoctrinate them regarding potential issues before the 
evidence has been presented and they have been instructed on the law?” 
United States v. Johnson, 366 F. Supp. 2d 822, 845 (N.D. Iowa 2005). 


7. Jurors should not be asked questions that seek personal information 
about jurors, their families, their workplace, or their friends, except in the 
rare circumstance where such information demonstrably relates to a signifi- 
cant issue to be considered by the jury in the case. Such personal information 
would include, but not be limited to, marital or personal relationship status, 
relationships with parents, children, or other relatives, financial circum- 
stances, religious beliefs or affiliations, political views or preferences, or, 
subject to the discussion in sections 2-7 or 2-14, on race, ethnicity, or social 
status. 


Massachusetts Rules of the Superior Court 6(3)(e) bars questions similar 
to those discussed above, and it bars (1) questions about outcomes and votes 
in prior cases where the person has served as a juror, and (2) questions, in 
the presence of other jurors, that reference what is written on a juror’s 
confidential questionnaire. (website visited 02-07-2019). 


Limary, Roby, Simons, Grover, United States v. Ramirez-Rivera, 800 F.3d 
1, 38 n.32 (1st Cir. 2015) and the other precedents, discussed above, indicate 
types of questions and lines of questioning that are inappropriate in jury voir 
dire. | 

If direct attorney questioning of jurors is allowed, and the court deter- 
mines that any direct questioning is inappropriate or improper, it should limit 
or terminate the questioning or take other appropriate responsive steps. See 
State v. Rancourt, 435 A.2d 1095, 1098--1100 (Me. 1981); see also State v. 
Woodburn, 559 A.2d 343, 344 (Me. 1989) (“Considerable discretion over the 
conduct and scope of juror voir dire is vested in the trial court, which has the 
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responsibility of balancing the competing considerations of fairness to the 
defendant, judicial economy, and avoidance of embarrassment to potential 
jurors.”’). 
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§2-4G Questioning by Court, Counsel. 


The scope and manner of juror questioning is within the discretion and 
subject to the control of the trial judge. M.R.U. Crim. P. 24(a); MLR. Civ. P. 
47(a); State v. Roby, 2017 ME 207, ¥¥ 12-13; State v. Schmidt, 2008 ME 
151, FY 9-11; State v. Stoddard, 1997 ME 114, 9% 6-10. There is no 
constitutional right for parties or counsel to personally address questions to 
prospective jurors. State v. Rancourt, 435 A.2d 1095, 1100 n.3 (Me. 1981); 
State v. Littlefield, 374 A.2d 590, 596-598 (Me. 1977). In State v. Bernier, 
486 A.2d 147 (Me. 1985), the trial judge denied defense counsel’s request to 
pose questions to the jury panel, electing instead to examine the jurors 
himself. The questions desired by the defense were asked, but by the trial 
judge. Referencing 15 M.R.S. § 1258-A, the Law Court, finding no evidence 
of juror bias and no indication that the defense was unfairly prevented from 
asking specific questions that might have revealed juror bias, held that the 
trial court error, if any, was harmless. 


The key consideration on review is not whether any particular question 
was asked—or who asked it—but whether the voir dire questions, taken as 
a whole, (a) adequately explore the potential that jurors may have knowl- 
edge, bias or predisposition that could compromise their objectivity and 
qualifications for hearing the case, and (b) encourage and permit jurors to 
give honest responses to such questions. State v. Bethea, 2019 ME 169, J 18 
(quoting this paragraph); Grover v. Boise Cascade Corp., 2004 ME 119, 
q 18. 
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§ 2-4H Individual Voir Dire. - 


In cases of wide public interest or involving unusually sensitive issues, the 
court may, in its discretion, allow what is called individual voir dire. In 
practice, individual voir dire involves the opportunity for the court and/or 
counsel to address questions to jurors either individually or in small groups, 
usually not exceeding six or seven in number. 


There is no constitutional right for parties or counsel to personally address 
questions to prospective jurors. State v. Rancourt, 435 A.2d 1095, 1100 n.3 
(Me. 1981); State v. Littlefield, 374 A.2d 590, 596-598 (Me. 1977). 
However, in Littlefield, the Law Court cautioned that: “In cases where 
pretrial publicity is a significant issue, the better procedure would be to have 
individual voir dire.” Jd., at 597. When individual voir dire is commenced, 
the Law Court noted that: “Should the presiding justice find after sufficient 
pursuit of such individual examination that it has yielded no showing of 
prejudice, he may abandon that procedure during the remaining voir dire.” 
Id. at 597-598. 


A defendant has a right to be present when jurors are questioned. M.R.U. 
Crim. P. 43. However, counsel and the court questioning jurors at the bench, 
out of the defendant’s hearing, is not obvious error if no objection is made 
at the time. State v. DeMotte, 669 A.2d 1331, 1335 (Me. 1996), See also 
United States v. Vaghari, 500 F. App’x 139, 150 (3d Cir. 2012) (conducting 
portions of voir dire at sidebar is a “commonly accepted practice’). 


Questioning of jurors outside the courtroom can occur only with consent 
or after the court makes special findings regarding the need for such 
questioning and the lack of reasonable alternatives to a private or closed 
inquiry. Roberts v. State, 2014 ME 125, Ff] 20-28; State v. Strong (In re 
Maine Today Media), 2013 ME 12, J 3-7. See also sections 1-3C and 2-5. 


Usually, even when there may be individual voir dire, the court will 
address general questions to the entire panel before the individual voir dire 
inquiry begins. 


In State v. Moody, 486 A.2d 122 (Me. 1984), the Law Court suggested 
that, on the facts of that case, involving child sex abuse, questioning of jurors 
in a private setting, but not necessarily individual voir dire, was the best 
course. Later rulings emphasized again, however, that individual voir 
dire—even in sex cases—is discretionary with the trial court. State v. 
LaFrance, 589 A.2d 43, 46 (Me. 1991); State v. Durost, 497 A.2d 134 (Me. 
1984). In Durost, the Law Court held that individual voir dire was not 
required when the court asked general, oral questions that were designed to 
elicit honest responses and explore the potential for juror bias without 


§ 2-4H MAINE JURY INSTRUCTION MANUAL 2-22 


making jurors believe that they might stigmatize themselves by an honest 
response. A representative general voir dire for child sex cases appears in the 
comment to section 2-7 below. 
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§ 2-41 Written Questionnaires.  - 


As noted in the general discussion of voir dire, and in section 1-1, written 
questionnaires are increasingly used as part of jury voir dire. The use of 
questionnaires must be requested, prepared and approved by the trial judge 
before jury selection day. See State v. Bethea, 2019 ME 169, ¥ 8; State v. 
Roby, 2017 ME 207, {3 n.2; M.R. Civ. P. 47(a)(3). Practice regarding 
preparation and sending questionnaires to jurors in advance of jurors’ 
appearance at the courthouse is generally discussed in section 1-1. This 
section addresses use of questionnaires distributed to jurors at the courthouse 
when the jurors are engaged in voir dire for a particular case. 

Sometimes the questionnaires are used to replace the general jury voir 
dire. Using questionnaires for general voir dire, when jurors are at the 
courthouse for jury selection, takes significant time to execute the question- 
naires; generates a large amount of paper that takes considerable time for the 
court and counsel to review; and, consequently, limits the possibility of jury 
selection efficiency and the capacity to select several juries in a day. 
Extensive questionnaires also risk providing opportunities for otherwise 
qualified jurors to avoid jury service by answering questions in a way they 
believe will avoid their having to sit on a jury. Such risks are less likely in 
oral questioning where there is less opportunity to contemplate the capacity 
to excuse oneself from jury service by a particular answer to a particular 
question. 

Better practice utilizes questionnaires only to address sensitive issues and 
issues unique to the particular case or case type, leaving most general 
questions for oral voir dire and follow up inquiry, where necessary. 


If written questionnaires are to be used as part of courtroom voir dire, best 
practice is for prospective jurors to convene in the courtroom in the presence 
of the court and the parties. As with any jury selection, the prospective jurors 
would then take the voir dire oath. Following the voir dire oath, and as with 
any jury selection, the court would describe the nature of the case, identify 
the parties and counsel present in the courtroom, and ask if the jurors have 
any knowledge of the case, the parties, or counsel—with appropriate 
follow-up inquiries to jurors who answered affirmatively to the court’s initial 
questions. After that initial inquiry the court could turn to the questionnaires 
or the court could conduct a general voir dire asking the types of questions 
described in sections 2-4E, 2-4F, and 2-7, with the general voir dire to be 
followed by distribution of the questionnaires. 


As the questionnaires are distributed, the court should advise the jurors: 


(1) to use their juror number, not their name, in answering the 
questions; 
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(2) to answer all questions, recalling their oath to answer truthfully; 


(3) unless the question requires a more detailed response, answer the 
question “yes” or “no” (better questionnaires give the juror a “yes” 
or “no” choice); 


(4) do not consult with anyone else in answering the questions; 
(5) do not disclose the answers to the questions to any other juror; 
(6) give the questionnaire to a court officer when completed; 


(7) the court [or counsel] may ask follow-up questions to gather 
further information regarding responses to particular questions. 


To emphasize the importance and seriousness of answering the question- 
naires, and to discourage communication among the jurors, the jurors should 
remain in the courtroom in the presence of the court and the parties while 
executing the questionnaires. This assures all that the questionnaires are 
treated in the same manner, and with the same seriousness, as the oral voir 
dire process. It also avoids any complaint that jury selection is not being 
conducted in public. 


Example of Written Juror Questionnaire 


Following is an example of a modification of a written questionnaire that 
was used in jury selection at the courthouse for a specific case. As with the 
representative jury instructions in this publication, the wording of the 
questionnaire is not magic or mandatory. The wording must be adjusted to 
the particular facts and issues of the case, including what facts may be 
agreed and what facts may be contested. Suggesting a written questionnaire 
does not imply that written questionnaires, rather than oral questioning, is 
preferred. The representative written questionnaire example is suggested if 
one chooses to use a written questionnaire. 


As with oral questions, the wording of questionnaires need not be legally 
precise, and should be phrased to be easily understood and invite accurate 
answers to the questions posed. The rules regarding what are proper voir dire 
questions, sections 2-4F & 2-7, apply equally to oral or written questions. 


Some written questionnaires invite written explanatory answers for any 
questions that are answered “yes.” The practice of inviting written explana- 
tory answers is not recommended. It can greatly extend the time for filling 
out and reviewing questionnaires. In addition, some jurors may be reluctant 
to state sensitive personal information in narrative answers. Followup 
questions to “yes” answers should be posed orally—if they must be posed at 
all. In practice, “yes” answers to some questions may cause a juror to be 
excused from a case without further inquiry. 
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The representative questionnaire would be appropriate for use in a 
homicide case. It is too detailed for use in routine cases such as most motor 
vehicle cases, property crimes, or simple assaults that do not involve 
unusually sensitive issues and can usually proceed to selection of a qualified, 
fair and impartial jury with only oral voir dire. 


Homicide Case 








STATE OF MAINE 
V. 


Bb ie se ab sla had 
Defendant 


JURY QUESTIONNAIRE 


The responses to this questionnaire will be disclosed to the parties in the 
case. No other disclosure will be made and this questionnaire will be kept 
confidential. PLEASE STATE YOUR JUROR NUMBER, AND NOT 
YOUR NAME, AT THE BOTTOM OF PAGE ONE AND AT THE 
BOTTOM OF THE LAST PAGE OF THIS QUESTIONNAIRE. PLEASE 
DO NOT DISCUSS THIS QUESTIONNAIRE OR YOUR ANSWERS 
WITH ANY OTHER PERSON INCLUDING OTHER JURORS. 


JUROR # 
Please answer the following questions: 


1. On or about [date], [name] was found deceased in [location, town]. 
[The Defendant] is charged with and has pled not guilty to the 
murder of [ ] occurring on or about [date]. 


Have you read, heard or observed anything about this case from 
any source, including any form of media, or from any individual 
either in the courtroom or in the community? 


Rae Cue NG 


2. If you answered “YES” to question #1, please answer this next 
question. If your answer to question #1 was “NO,” please proceed 
to question #3. 


If you answered “YES” to question #1 please indicate the source 
of the information you received about this case by placing a check 
by any of the following that apply: 





Newspaper in print 


Newspaper on line 
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Television 
Radio 


Internet or Social Media 





Discussion with any individual 


Observed information 





Would any of the information you have received in one or more 
of the above categories interfere in any way with your ability to 
consider objectively and impartially the evidence that may be 
presented in this trial, or interfere in any way with your ability to 
render a verdict based only on the evidence presented in this 
courtroom and the legal principles that the Court will to provide to 
you? 


YES 220 NO 


3. Have you or any close family member or friend ever been seriously 
injured or died as a result of an act or crime of violence, or have you 
or a close family member or friend ever been accused of commit- 
tine an act or crime of violence? 


YES a NO 


4. If you answered “YES” to question #3, please answer the next 
question below. If your answer was “NO” please proceed to 
question #5. 


Would the fact that you or a close family member or friend may 
have been seriously injured or died as a result of an act or crime of 
violence, and/or that you have been accused of committing an act or 
crime of violence interfere in any way with your ability to be fair 
and impartial in this case? 


YES __ NO 


5. Do you know, or have any opinion about, the Defendant, [name ]? 
Or do you know individuals who have been friends or family 
_ members of [the Defendant]? 


YES as NO 


6. Did you know, or have any opinion about, the deceased, [name]? Or 
do you know individuals who have been friends or family members 
of [the deceased]? 
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VES 8 ey DINOE = 

Do you know either prosecutor [name] or [name]? 
tS PORTOLA | bh SeeSRO CEES RO | 

Do you know either defense attorney [name] or [name]? 
YES p22 eNO 


Do you or any member of your immediate family or household 
work for any law enforcement agency; or have you ever worked for 
a law enforcement agency; or have you ever applied for a job with 
law enforcement? [The question could be separated into three 
questions. ] 


YES _ INO pe 
Do you have any personal, political, philosophical, or religious 
views or have you otherwise had any experiences in life that could 
affect in any way your ability to consider fairly, impartially, and 
objectively the evidence presented in a case where the crime of 
murder is charged? 


YES _. NO 


Jurors in this case will be instructed that they must base their 
verdict upon the evidence and the law as you are instructed about 
the law by the judge, and that they must not allow any feelings of 
bias, prejudice, pity, anger, sympathy or other emotion to influence 
their verdict in any way. Would you be able to follow this 
instruction if selected to be a juror in this case? 


VES a a NG 


[Some alternative questions about jurors views of the law and 
capacity to apply the law as instructed by the judge are suggested 
in section 2-4F(4)(A—E).] 


Is there any member of the jury pool with whom you work with or 
with whom you have, or have had, a close relationship? 


YES NO 
Are you related by blood or marriage to any other member of the 
jury pool? 

NOES ple tea ee INO 


There may be a number of law enforcement officers called as 
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witnesses in this matter. Would you give a law enforcement 
officer’s testimony greater or lesser weight than the testimony of 
any other witness, simply because the witness is a law enforce- 
ment officer? | 


YES 4 ONO 


Have you or any member of your immediate family had any 
personal experience with Law Enforcement, the Warden’s Service, 
or with a member of the Attorney General’s Office or with defense 
counsel that would interfere in any way with your ability to be fair 
and impartial in this case? 


YES oh a “NO 


If you are selected as a juror in this case, you will take an oath that 
requires you to follow the law as you are instructed by the judge, 
even if you do not agree with the law. If you do not agree with the 
law, will you still be able to follow the law as you are instructed 
by the judge. 


YES eNO 


Have you or a close family member or close friend had a positive 
or negative experience with the criminal justice system that would 
interfere in any way with your ability to be fair and impartial in 
this case? 


YES NEL, NO 


There may be evidence in this case that [the deceased] died as a 
result of a gunshot wound. Do you have any personal, political, 
philosophical, or religious views that would interfere in any way 
with your ability to consider such evidence fairly, impartially, and 
objectively? 


YES _ x NO 


Do you hold any strong opinions or beliefs about the issue of 
domestic violence that would interfere in any way with your 
ability to fairly, objectively, and impartially weigh the evidence in 
a case where domestic violence may be alleged? 


YES rot NO 


This case may involve the presentations of photographs and other 
evidence that is graphic in nature, including photographs of the 
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deceased, her wounds, and bloody objects and surfaces. Would 
consideration of such evidence interfere in any way with your 
ability to objectively and impartially weigh such evidence? 


YES NO 


Have you or a close family member or close friend ever been the 
victim of, or accused of, a crime of domestic violence? 


TES Co Ne 


The judge will order that members of the jury selected avoid 
media and social media reports and comments and any other 
discussion or communication regarding this case until the case is 
over. Will you be able to completely avoid coverage and discus- 
sion about this case, whether it be from family, friends, radio, 
television, the newspaper, social media, or the Internet? 


YES ._NO 


There may be evidence of a sexual nature in this case. Would such 
evidence, if presented, interfere in any way with your ability to be 
fair and impartial in this case if selected as a juror? 


ee Ie 


It is possible that some or all of the following individuals may be 
called as witnesses to provide testimony in this case. Those listed 
are potential witnesses who may or may not be called. We want to 
give you as complete a list as possible of persons who might be 
called as witnesses. [However, while giving you as complete a list 
as possible, it is unlikely that all of these individuals will be 
actually called as witnesses. If you are selected as a juror, please 
do not attach any significance to the fact that one or more of these 
individuals are not called as a witness.] Please review the list and 
circle the name of any witness that you know: 


[Potential witnesses numbered and listed, one to a line.] 


Keeping in mind the previous questions and your answers, do you 
know of any reason why you could not serve as a fair and impartial 
juror in this case? 


YES et NO 


§ 2-41 MAINE JURY INSTRUCTION MANUAL 2-30 


PLEASE COMPLETE YOUR ANSWERS AND GIVE THIS FORM 
TO ONE OF THE COURT OFFICERS. PLEASE DO NOT DISCUSS 
YOUR ANSWERS WITH ANYONE ELSE. THANK YOU. 


JUROR # 
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§ 2-5 Courtroom Access and an Open Voir Dire Process. 


Courtroom access and the open courtroom requirement are generally 
discussed in sections 1-3 and 1-3A. Those discussions are not repeated here. 
During the voir dire process, the court, support staff, and counsel should be 
alert to the potential that parties or spectators in or outside the courtroom 
may attempt to communicate with or act toward the jury panel to attempt to 
gain sympathy or otherwise influence the jury. See State v. Solomon, 2015 
ME 96 (discussing a jury tampering conviction for displaying a sign seeking 
sympathy that was briefly visible to some jurors during jury selection). 

Absent extraordinary circumstances, the voir dire process must be 
conducted in open court, with the public allowed to attend. See Presley v. 
Georgia, 558 U.S. 209, 175 L. Ed. 2d 675, 679-81 (2010); State v. Strong 
(In re Maine Today Media), 2013 ME 12, {J 3-7. A criminal defendant has 
a due process right to be present at all stages of the trial for which a 
defendant’s absence might frustrate the fairness of the proceedings—a 
category that includes jury empanelment. United States v. Ramirez-Rivera, 
800 F.3d 1, 39-40 (ist Cir. 2015). 


The “open court” requirement does not prevent the court from questioning 
individual jurors at the bench or in chambers when there is concern that the 
individual juror’s responses to questioning might prejudice other jurors or 
that the responses to certain specific and limited questions might not be 
truthful if stated in the hearing of other jurors or the public. See Roberts v. 
State, 2014 ME 125, {20-28 (holding that defense counsel consenting to 
in chambers voir dire was neither incompetence of counsel nor a constitu- 
tional “open court” violation that could be raised for the first time on 
post-conviction review by the defendant). The First Circuit has ruled 
similarly in Wilder v. United States, 806 F.3d 653 (1st Cir. 2015) (rejecting 
post-conviction claims of violation of the open courts and effective 
assistance of counsel requirements, when, at trial, the defendant did not 
object to individual juror questioning occurring in a private setting with only 
the court and counsel, but not the defendant, present). See also United States 
v. Vaghari, 500 F. App’x 139, 150 (3d Cir, 2012) (conducting portions of voir 
dire at sidebar is a “commonly accepted practice’’). 


Questioning out of public hearing, unless consented to on the record, can 
occur only after the trial court makes special findings justifying such an 
inquiry and determining that there is no reasonable alternative to preserve 
the integrity of the jurors’ responses and the trial. Maine Today Media, at 
qi 3-7. 

In exceptional circumstances, selection of an anonymous jury whose 
names and addresses are kept confidential, even from trial participants, has 
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been approved. Practice for selecting an anonymous jury is addressed in 
section 1-2C, 
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§ 2-6 Unrepresented Party. Instruction. 


Tyas “tera fe ee willpe representing jive 7 eee him- 
self] [ herself]. [He] [___S:s« She] has a right to do so. 
In a jury trial, a person representing himself or herself is subject to the same 
rules of procedure and trial administration as a person represented by an 
attorney. You should draw no inference, favorably or unfavorably, regarding 
a person who is not represented by an attorney. You must consider the case 
in the same fair way whether a party is unrepresented or represented by an 
attorney. 





COMMENT 

Occasionally a criminal defendant or a party in a civil case will be 
unrepresented in a jury trial. When an unrepresented party participates 
in a jury trial, the jury should be advised at the start of the voir dire 
process that (1) a party is unrepresented, (2) that party has a right to 
represent himself or herself, (3) unrepresented parties are governed by 
the same rules and practices as represented parties, and (4) the jury must 
give the same fair consideration to a party, whether the party is 
represented by counsel or unrepresented. Instruction should avoid 
referring to an unrepresented party’s “case,” as a criminal defendant 
and a party without the burden of proof in a civil case need not present 
any “case.” 


The issues inherent in a criminal defendant representing himself in a 
criminal jury trial with standby counsel were addressed in State v. 
Hofland, 2012 ME 129, {¥ 13-17. Before a defendant in a criminal case 
proceeds to trial unrepresented, the court will have conducted an 
inquiry to assure that the defendant is aware of his or her right to 
assistance of counsel, understands his or her rights in a criminal trial 
and the risks of proceeding to trial without counsel, and voluntarily 
waives the right to counsel. See State v. Hill, 2014 ME 16. 
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§ 2-7 Voir Dire; Common Questions; Caution to Jury. Instruction. 


Members of the panel, I’m going to ask you some questions to determine 
if you have any knowledge about the issues or the participants in this case. 
I will try to phrase my questions in a way that allows yes or no answers. 
Please keep your responses to yes and no answers. If your answer to the 
question is no, you should simply remain seated and do nothing. The Court 
Reporter will record your answer as being no. If your answer to the question 
is yes, you should raise your hand or stand up and state your juror number, 
then I will make such further inquiry as may be appropriate. 


It is very important if your answer to any question that I ask is yes, that 
you limit your response to indicating your jury number and then answer yes, 
or no, as is appropriate to any follow-up questions that I might ask. Please 
do not volunteer any other information, as you do not know, and I may not 
know, what information that you might volunteer could be prejudicial. 


I will try to keep my follow-up questions to ones that allow yes or no 
answers. I emphasize again, it is going to be very important that you limit 
your responses to yes or no answers to those follow-up questions, unless I 
specifically ask you for a more detailed explanation of the answer. 


COMMENT 
Written Questionnaires: 


If a written questionnaire is to be used at the start of the voir dire 
process, see section 2-41, a different introductory instruction, though 
making similar points, should be provided. The introductory instruction 
should describe the particular case and then the form and purpose of the 
questionnaire, how the questionnaire will be used, and who may have 
access to the questionnaire. As with oral voir dire, jurors should be 
identified by juror number, not their name, on questionnaires, and 
questions should phrased to invite “yes” or “no” responses to general 

questions, with perhaps space for brief, factual answers if the question- 
naires do provide follow-up questions to initial general questions. 
Form of Questions: 

Questioning of prospective jurors can be done according to the 
particular style of the questioner. In individual questioning, out of the 
hearing of other panel members, open-ended questions may elicit the 
frankest responses. However, questions directed to the whole panel, or 
small groups, should be phrased to avoid inviting jurors to volunteer too 
much information. Because of the statutory and court rule protections 
of juror privacy addressed in section 1-2, 1-2A, and 1-2B, jurors, when 
responding to questions, should be asked to identify themselves by their 
juror number and not by their names. Parties participating in the jury 
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selection will, of course, have the names associated with the numbers 
on the juror lists. 


Most prospective jurors will do their best to assure that they fulfill 
their responsibilities correctly. Because of this, some may feel moti- 
vated to volunteer whatever they know about a case or a particular 
witness when general questions about the case or witnesses are asked. 
This must be discouraged. Such information, volunteered in front of the 
other jurors, may prejudice the entire panel. For example, in a medical 
malpractice case, when a prospective juror advised that he knew the 
doctor defendant and then innocently volunteered that he was a patient 
of the doctor and thought that he was a good doctor, that observation 
was the basis for a mistrial disqualifying the entire jury panel. Woolley 
v. Henderson, 418 A.2d 1123, 1127-28 (Me. 1980). 


The case of Miller v. Szelenyi, 546 A.2d 1013 (Me. 1988), demon- 
strates the risks inherent in posing open-ended questions that invite 
narrative answers during general voir dire. There a prospective juror 
made comments highly critical of physicians employed by institutions 
in a case against an institution-employed physician. While the verdict 
and the trial court’s refusal to declare a requested mistrial were 
affirmed, the comments required that special procedures be invoked 
during jury selection to avoid prejudice to the panel and unduly 
complicated the selection process. 


Such risks are avoided by structuring questions to allow only “yes” 
or “no” answers, unless the judge specifically asks for more information 
and emphasizing to the prospective jurors that it is important that they 
keep their responses to “yes” or “no” answers. 


When improper comments are made during voir dire and overheard 
by other jurors, the test for juror impartiality is whether a juror can lay 
aside any impressions from the improper comment and render a verdict 
based only on the evidence presented during the trial. State v. Carey, 
2019 ME 131, 9 21 (quoting this sentence). See also United States v. 
Lacey, 86 F.3d 956, 969 (10th Cir. 1996), cert. denied, 519 U.S. 944 
(1996). “If a juror is exposed to information that could affect the juror’s 
impartiality, the court may still seat the juror if the juror, upon court 
inquiry, credibly states that the information would not affect the juror’s 
ability to be impartial.” Carey, [ 21; State v. Durant, 2004 ME 136, 
G4 16-17. 


Disqualification of Entire Panel: 


On rare occasions, comments made by jurors in responding to voir 
dire questions and overheard by the entire panel can be a basis for a 
mistrial or reversal on appeal, disqualifying an entire panel if the 
comments directly relate to the issues for trial. See Woolley v. 
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Henderson, 418 A.2d 1123, 1127-28 (Me. 1980). Actions occurring 
within the sight and/or hearing of the panel may create similar risks. In 
State v. Carey, 2019 ME 131, {§[ 5-10, 25-27 the Law Court addressed 
and approved a trial court’s response to a prospective juror’s abruptly 
leaving the courtroom and making critical comments during voir dire 
for a child sex abuse trial. The Carey opinion should be reviewed for the 
proper response when such problems arise. The response in Carey 
involved general and individual voir dire of jurors to determine if they 
could remain impartial despite the courtroom event, exclusion of jurors 
who indicated they could not remain impartial, and findings as to the 
capacity of the remaining jurors to be impartial if selected. 


The Carey opinion, at [{ 25-26, cited and distinguished opinions 
where extraordinary circumstances had been held to require that bias or 
prejudice from a particular statement or event be implied or presumed. 


Issues related to challenge to an entire jury panel for insufficient 
representation of populations to provide a broadly representative panel 
are addressed in section 2-14. 


Subjects of Questions to Jurors: 


Questions to the entire panel, or array as it is sometimes called, will 
usually include at least the following areas of inquiry: 


1. The court will briefly describe the nature of the case as indicated in 
the indictment or in the civil or criminal complaint and ask if any 
panel member has heard of the case. 


2. The court will inquire whether any members of the panel know any 
of the parties to the case. If any jurors indicate that they know parties 
to the case, the court may make further inquiry as to whether the 
juror’s knowledge of the party would in any way affect the juror’s 
ability to decide the case impartially. As a matter of practice, it may 
be best to exclude entirely, and without further inquiry, panel 
members who signify that they know a party, unless the number of 
jurors who know a party is so great that their exclusion might 
compromise the ability to get a reasonable range of jurors for jury 
selection. 


3. The court will inquire whether any members of the jury know any of 
the attorneys in the case. When members of the jury signify that they 
know attorneys in the case, further inquiry should be made as to 
whether their knowledge of the attorneys would in any way affect 
their ability to consider the case impartially. The inquiry may also 
determine whether the attorney has done any legal business involving 
the panel member. It is probably best to exclude present or recent 
clients of an attorney or persons against whom an attorney has 
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appeared in a dispute, even if those persons indicate they could hear 
the case without bias. 


4. The court will ask if jurors know any of the witnesses, who would be 
listed one by one. Jurors who indicate they know witnesses should be 
questioned as to whether (a) they would be affected in any way in 
their consideration of the case by their knowledge of the witness and 
(b) they would believe the named witness’s testimony any more or 
less than the testimony of someone they do not know. If jurors 
indicate that, although they know a witness, they could consider a 
case without bias and without giving any particular favoritism to the 
witness’s testimony, they need not be excluded for cause. 


As a matter of practice in criminal cases, it may be best to exclude 
jurors who indicate that they know the alleged victim, even if they 
indicate that they could hear that victim’s testimony without any 
particular favoritism. Likewise, it may be appropriate to exclude 
jurors who indicate that they know witnesses who will be particularly 
crucial to the case. However, this judgment is a matter of discretion 
for the court. Once the jurors have indicated that they would not be 
biased in consideration of the witness’s testimony, the judgment is to 
be made in light of the number of remaining available jurors, and 
other factors. 


5. The court will inquire whether the jurors have had any personal 
experiences with events similar to those that will be the subject of the 
trial, e.g., have they been a victim of an assault in an assault case, 
have they been involved in a personal injury automobile accident in 
an automobile accident case, have they had a back injury in a back 
injury case. 


For those jurors who indicate they have had personal experience 
with events similar to that subject to the litigation, further inquiry 
should be made, in a manner that avoids embarrassment of the juror, 
as to whether their personal experience with those events would in 
any way affect the ability to hear the case that has been described. See 
State v. Diana, 2014 ME 45, ff 21-23 Guror with long ago domestic 
violence experience properly allowed to sit on homicide case with 
domestic violence issue when record supported judge’s finding that 
juror could be impartial in hearing the case); Hodgdon v. Jones, 538 
A.2d 281 (Me. 1988). 


6.. The jurors would be reminded that they have a duty to follow the 
instructions as to the law as the court gives them those instructions. 
In a criminal case jury selection, the court would describe the 
presumption of innocence, the State’s beyond a reasonable doubt 
burden of proof, the defendant’s right to remain silent and not present 
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any evidence—and then ask the jurors if they were willing and able 
to accept and apply the law to the case if they were selected as jurors, 
regardless of any personal view they may have as to what the law 
should be. Questions about jurors views about the law are suggested 
in section 2-4F(4)(A-E). The general description of the law appli- 
cable to a civil case would necessarily be more generalized, if such a 
description was even given in a civil case. 


7. Finally, the jurors should be asked whether, considering the descrip- 
tion of the case given by the court and the matters they have heard 
already, they can think of any reason why, if they are selected as 
jurors, they could not sit, hear and decide the case with complete 
impartiality and complete objectivity. 


Exclusion for Cause During Questioning: 


When it becomes apparent at any point in questioning that certain 
jurors definitely will be excused for cause, the trial judge may indicate 
to those jurors that they should remain silent and cease responding to 
questions. While M.R. Civ. P. 47(b) and M.R.U. Crim. P. 24(a), specify 
that challenges for cause are to be exercised at the end of the juror 
examination, these rules do not preclude exclusion for cause at an 

earlier point in the examination process, Woolley v. Henderson, 418 
A.2d 1123, 1127 (Me. 1980). Further there is no bar to the court’s sua 
sponte excluding jurors for cause, unless the pattern of sua sponte 
exclusions can be shown to prejudice the objecting party by compro- 
mising the representative nature of the jury panel. See Vanskike v. ACF 
Industries, Inc., 665 F.2d 188 (8th Cir. 1981); United States v. 
Richardson, 582 F.2d 968 (Sth Cir. 1978). 


Cases Where Race is an Issue: Questions 


In State v. Fleming, 2020 ME 120, 9 18-24 and State v. Bethea, 
2019 ME 169, {] 8-9, 19, the Law Court addressed appropriate 
questions to ask the jury when race may be an issue or a consideration 
in a case—particularly the race of a defendant or a principal witness. 
The Court emphasized the considerable flexibility the trial court has in 
wording or presentation of questions, and considering requests for 
questions. In Fleming the Court also outlined some issues and standards 
that questions must address if requested. The Fleming and Bethea 
opinions should be reviewed when questions regarding race related 
issues are being developed. 

Sex Abuse and Assault Cases: Questions: 

Cases involving sex abuse or physical assault of a child require 
particular care in developing questions to prospective jurors about their 
prior experience with such incidents. Increasingly, written question- 
naires are being used for part of the jury questioning in such cases. Most 
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people are understandably reluctant-to make any statement that would 
suggest that they have experience with such matters. During oral voir 
dire in child assault or other sexual abuse cases, it may be best to phrase 
general questions in a way that allows people who have had experience 
with such cases to excuse themselves without, at the same time, 
indicating their experience. 


Following is a representative series of questions that may be asked of 
prospective jurors in child sex abuse cases. These questions would be 
in addition to the more general voir dire questions suggested earlier. 
They follow a line of questioning approved in State v. Durost, 497 A.2d 
134 (Me. 1985). See also State v. LaFrance, 589 A.2d 43, 46 (Me. 
1991). An approach to general voir dire, in lieu of individual voir dire, 
which the Law Court approved in a particularly difficult homosexual 
sex abuse case, is indicated in State v. Lambert, 528 A.2d 890 (Me. 
1987). 


Questions 


1. Have any of you been involved in an incident or an allegation or any 
suits or court actions that involved charges or allegations of sexual or 
physical abuse of children? When I say involved, I mean has anyone 
been a victim of or accused of physical or sexual abuse or been a 
witness in any proceedings involving allegations of physical or sexual 
abuse of children. 


2. Doany of you have a close personal friend or a close relative who has 
ever been involved in a matter of this sort as a victim, as a witness or 
as someone against whom a claim of physical or sexual abuse has 
been made? 


3. Are any of you members of organizations that take specific advocacy 
positions relating to victims or other persons involved in child abuse 
cases? 

4. Are there any of you who can think of any reason why, if you are 
selected as a juror in this case, you could not sit, hear and decide this 
case with complete objectivity and complete impartiality? 


Some reasons that persons may not be able to be impartial jurors in 
this case might be because they have strong feelings about persons who 
may have been charged, but not convicted, in such a matter. 


Because they do not believe they could fairly and impartially 
evaluate the testimony of a small child, or 


Because either they themselves or a close relative or close friend has 
been a victim or an accused in a case such as this or has otherwise been 
closely involved in a case such as this. 


With that general outline, I would again ask, are there any of you who 
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believe that, if selected as jurors, you could not sit, hear and decide this 
case with complete objectivity and complete impartiality? 


§ 2-8 [Reserved]. 
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§ 2-9 Pretrial Publicity: Questions.- 


Significant publicity about a case, at or near the time of jury selection, 
calls for special precautions. In such cases, the court must make an inquiry 
of the panel of prospective jurors to determine which jurors may have seen 
or heard the publicity, and whether each juror who has seen or heard the 
publicity can be an objective and impartial juror. The initial inquiry may be 
by questionnaire or oral questions to the entire panel. 

This inquiry may not be as easy in today’s age of social media as the 
inquiry may have been in the past, as the court, and even one or both parties 
may not be aware of social media commentary that may reach prospective 
jurors. The inquiry of those who initially indicate that they have been 
exposed to pretrial publicity probably is best done individually. See State v. 
Bates, 2003 ME 67, {J 9-10, 12-14. 


In Bates, the Law Court noted that potential jurors who have been exposed 
to pretrial publicity are not automatically excluded from jury service if the 
juror can put aside what the juror has seen or heard and make a decision 
based only on the evidence at trial. State v. Bates, 2003 ME 67, { 14. 
However, the court cannot rely on the jurors to evaluate their own 
impartiality. See § 2-4E. Follow up questions must be sufficient to give the 
court and the parties information to determine the potential for juror bias. 
State v. Lowry, 2003 ME 38, Jj 9-11, United States v, Tsarnaev, 968 F.3d 24, 
2020 U.S. App. LEXIS 24226, *63-*67 (1st Cir. 2020). 


If a case was subject to considerable pretrial publicity at the time of the 
alleged offense, special inquiry as to any lingering effect of the publicity 
may be appropriate. The Law Court has addressed the issues that must be 
considered where there is concern about pretrial publicity in State v. 
Cochran, 2000 ME 78, Jf 18-24; State v. Chesnel, 1999 ME 120, ¥{[ 5-9; 
State v. Johnson, 479 A.2d 1284 (Me. 1984); and State v. Littlefield, 374 
A.2d 590, 596-598 (Me. 1977). See also Mw’ Min v. Virginia, 500 U.S. 415, 
111 S. Ct. 1899, 114 L. Ed. 2d 493 (1991). 


In response to a question as to how many people have heard of an event, 
many members of the jury panel may indicate that they have heard of the 
event, where it was well reported at the time. However, a follow-up question 
may be asked: “Now, of those of you who have indicated you have heard 
about [the event], who knows anything more about it than already de- 
scribed?” This question may be followed by repetition of the description of 
the event. Usually very few jurors indicate that they know more about the 
event than the court has described in reviewing the charge in the indictment. 
Those jurors who do indicate they know more about the event should be 
excluded or questioned individually, out of the presence of the other jurors, 
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to determine the extent of their knowledge about the event and whether that 
knowledge would affect their ability to render an impartial verdict. 
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§ 2-10 Mistaken Responses to Questions. 


Sometimes, prospective jurors may not accurately answer spoken or 
written voir dire questions. Such mistakes may arise from nervousness, 
hearing problems, misunderstanding questions, or other reasons. Later 
determination that a seated juror mistakenly answered a voir dire question 
does not require juror dismissal, mistrial, or new trial. To dismiss a seated 
juror or obtain a new trial, a party must demonstrate that (1) the juror failed 
to honestly or correctly answer a material question and (2) a correct response 
would have provided a valid basis for a challenge for cause. State v. Chesnel, 
1999 ME 120, J 29; Grover v. Minette-Mills, Inc., 638 A.2d 712 (Me. 1994); 
McDonough Power Equipment v. Greenwood, 464 U.S. 548, 556, 104 S. Ct. 
845, 850, 78 L. Ed. 2d 663, 671 (1984); United States v. Gonzales, 949 F.3d 
30 (1st Cir. 2020). A new trial should be ordered only if nondisclosure 
prevented the discovery of juror bias as probably, not speculatively, existent. 
State v. Chesnel, 1999 ME 120, [ 29; Eckenrode v. Heritage Management 
Corp., 480 A.2d 759 (Me. 1984). 


The Law Court addressed this problem in State v. Rollins, 2008 ME 189 
{q 10-22, where three jurors recognized different witnesses during trial after 
not indicating knowledge of the witness during voir dire. The Court held that 
after proper inquiry and determination that two of the jurors could remain 
impartial, the trial court did not err in allowing the jurors to continue to 
serve, and that this action did not infringe the defendant’s rights to exercise 
of challenges for cause or peremptory challenges. See also State v. Logan, 
2014 ME 92, {16 (court committed no obvious error in not conducting 
further inquiry or excusing juror sua sponte when, during trial, juror 
disclosed that he worked for same large employer as defendant, but did not 
know defendant and defendant had not sought further court action at time of 
the disclosure). 


In Sampson v. United States, 724 F.3d 150, 160-168 (1st Cir. 2013), the 
First Circuit extensively discussed the distinctions in impact between 
mistaken or inaccurate responses to voir dire and intentionally false 
responses to material questions on voir dire and how these relate to a 
post-verdict evaluation of juror bias, affirming an order vacating a death 
sentence verdict on post judgment review. The Sampson opinion should be 
reviewed when an issue of knowingly false responses to voir dire is 
presented. 


Process to address juror problems that arise during trial is addressed in 
section 4-18. Suggestions for addressing issues in high visibility or high 
security trials are provided in sections 1-3-1-3C. 
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§ 2-11 Challenges for Cause. . 


Questioning of prospective jurors must be completed prior to completion 
of the exercise of challenges for cause. Grover v. Boise Cascade Corp., 2004 
ME 119, { 16. However, in cases that may present difficult issues in jury 
selection, courts may consider some challenges for cause after review of 
written questionnaires or after a general voir dire of all prospective jurors 
and then further question selected jurors individually or in small groups 
before challenges for cause are completed. 


By law, a relationship to a party by blood or marriage within the sixth 
degree (second cousins) is a basis to exclude for cause, 1 M.R.S. § 71(6). 


When jurors’ responses to questions indicate potential bias, knowledge, or 
prejudgment about a case or a witness, the court should conduct or permit 
follow-up questions to discover the basis for answers that could call a juror’s 
impartiality into question. State v. Lowry, 2003 ME 38, {Jf 3-4, 8-9; United 
States v. Tsarnaev, 968 F. 3d 24, 2020 U.S. App. LEXIS 24226, *63—*67 (ist 
Cir. 2020). When the court gives parties the opportunity to suggest further 
questions to be asked of jurors, and no additional questions are suggested, 
counsel may be deemed to have made a tactical choice not to seek further 
questioning that may not be revisited on appeal. See State v. Holland, 2009 
ME 72, (56 n.16. 


After questioning of the jurors is completed, the court will go to sidebar 
or chambers to consider challenges for cause. M.R.U. Crim. P. 24(b); MLR. 
Civ. P. 47(b). Jurors may be excused for cause if they have given or formed 
an opinion about the case, or indicate any bias, prejudice or particular 
interest in the case, or if they otherwise are related to a party or do not stand 
indifferent regarding the case, 14 M.R.S. § 1301; 15 MLR.S. § 1259. 


Simple knowledge of the case, parties, or prospective case participants is 
not enough to support a challenge for cause; bias, prejudgment or interest 
must be indicated. State v. Bates, 2003 ME 67, #4 9-10, 12-14; Lewisohn v. 
State, 433 A.2d 351, 355 (Me. 1981). 


The key questions for the trial court are (1) whether selected jurors 
indicated any knowledge or opinions regarding guilt or innocence or biases 
regarding any party or potential witness and (2) whether the selected jurors 
are willing and able to be fair and impartial. State v. Carey, 2019 ME 131, 
{1 23-24; Holland, { 47; State v. Dyer, 2007 ME 118, 715. If, after 
questioning, the court finds that a juror with knowledge about a case or a 
witness can set aside whatever impressions a juror may have had about a 
witness or a case and hear the case fairly and impartially based on the 
evidence presented and the law, the juror may sit on the case. State v. Rollins, 
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2008 ME 189, | 12; State v. Schmidt, 2008 ME 151, { 12. 


Jurors who have had experience related to matters that may be at issue in 
a case are not necessarily disqualified for cause, if the trial judge is satisfied 
that they can put aside their special knowledge or experience in evaluating 
the evidence in the case. State v. Diana, 2014 ME 45, J 21-23; Hodgdon 
v. Jones, 538 A.2d 281, 282 (Me. 1988). Likewise, jurors who have some 
connections to law enforcement or law enforcement personnel are not 
automatically disqualified from a criminal case if the court determines that 
the juror would not be biased or pressured by the relationship. State v. 
McGowan, 541 A.2d 1301, 1302 (Me. 1988). 


Trial court findings regarding juror impartiality are reviewed for clear 
error. Carey, (24; Holland, JJ 49, 52; Rollins, [ 11. See also Skilling v. 
United States, 561 U.S. 358, 386, 396 (2010) (“Reviewing courts are 
properly resistant to second-guessing the trial judge’s estimation of a juror’s 
impartiality, for that judge’s appraisal is ordinarily influenced by a host of 
factors impossible to capture fully in the record—among them, the prospec- 
tive juror’s inflection, sincerity, demeanor, candor, body language, and 
apprehension of duty.” . . . on trial court findings regarding juror impar- 
tiality “the deference due. . . is at its pinnacle.”); United States v. Gordon, 
2020 U.S. App. LEXIS 9633 (1st Cir. Mar. 27, 2020) (addressing review of 
defendant’s objection to excluding a juror for cause). The person challenging 
the juror has the burden to show partiality or prejudice. The Law Court has 
held that in challenging a juror for cause, “The affirmative of the issue is 
upon the challenger. Unless he shows the actual existence of such an opinion 
in the mind of the juror as will raise the presumption of partiality, the juror 
need not necessarily be set aside.” State v. Thibodeau, 524 A.2d 770, 771 
(Me. 1987); State v. Thibeault, 390 A.2d 1095, 1099 (Me. 1978). 


Timing of Challenges for Cause or Objections to Jurors 


Objections to jurors, if known, must be made at or before trial or they are 
waived, 14 M.R.S. § 1303; State v. Merchant, 2003 ME 44, {J 24-28; State 
vy. Franzen, 461 A.2d 1068, 1071-1072 (Me. 1983); State v. Chattley, 390 
A.2d 472, 477 (Me. 1978) (when a party knows or with due diligence could 
ascertain facts relating to a juror’s qualifications, but fails to inform the court 
of those facts within time to allow the court to address the problem, the party 
waives any right to subsequently raise that objection). 


Failure to use all peremptory challenges waives objections for cause to 
members of the jury panel. State v. Pelletier, 434 A.2d 52, 55 (Me, 1981). 
Use of peremptory challenges to remove jurors other than those challenged 
for cause does not waive objection to challenged jurors who are seated on 
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the jury. Holland, {55 n.15; Lowry, ff 12-13. Use of a peremptory 
challenge to remove a juror who should have been excused for cause may 
waive objection to denial of the challenge for cause to that juror, since a 
defendant’s capacity to exercise peremptory challenges is not viewed as 
impaired when a defendant uses a peremptory challenge to remove a juror 
who should have been excused for cause. United States v. Martinez-Salazar, 
528 U.S. 304, 314-317, 120 S. Ct. 774, 145 L. Ed. 2d 792 (2000). 
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§ 2-12 Jury Call and Listing. - 


After challenges for cause have been exercised, the court will direct the 
clerk to call a jury list that would total (a) the number of jurors, including 
alternates, necessary for the case, plus (b) the number of peremptory 
challenges allowed. 


Even in those cases where group or individual voir dire is going to occur, 
the court may have a number of jurors’ names called after initial challenges 
for cause to provide the list from which group or individual voir dire will 
begin. 

The procedure for the call, picking jurofs’ cards or numbers one by one 


from a box, is specified by statute, 15 M.R.S. § 1258 for criminal cases. The 
same procedure is used in civil cases. 


When a juror’s number is called, the clerk may ask him or her to stand and 
remain standing until the next juror has been called, at which point the 
original juror called may be seated. Alternatively, the clerk may ask each 
juror, as called, to move to another designated seat in the courtroom. Practice 
on the method of calling jurors may vary depending upon the choice of the 
individual judge. 

As the clerk is calling the list of prospective jurors, the clerk will write the 
number, or the name and number, of each juror, as called, in order on a court 
printed form. Most attorneys also use this form for recording the number of 
jurors as called and for exercising their challenges. 


An example of the form with sufficient juror names written in for jury 
selection in a criminal misdemeanor case with one alternate juror follows. 
Use of the form is recommended, since most often the judge will be using 
the form to record peremptory challenges. It is common practice to make 
peremptory challenges by reference to the number on the form rather than 
the juror’s name and number. This “as called” number is easier to find on the 
form and less likely to be subject to dispute as to which juror was 
challenged. 


§ 2-12 
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§ 2-13 Peremptory Challenges. 
Purpose. 


A challenge for cause is used to remove a juror believed to be biased or 
otherwise disqualified from sitting on a particular jury. State v. Libby, 485 
A.2d 627, 629 (Me. 1984). A peremptory challenge “is not aimed at the 
disqualification of a juror, but is employed as a means of excusing a qualified 
juror that one of the parties does not wish to have serve in the particular 
case.” Harry P. Glassman, 3 MAINE PRACTICE, RULES OF CRIMINAL 
PROCEDURE WITH COMMENTARIES § 24.4 at 183 (1967). “The purpose of 
peremptory challenges is to give the parties the option, within limits, of 
striking from the jury prospective jurors whom the parties consider to be 
potentially hostile or unsympathetic to their cause.” 1 David P, Cluchey & 
Michael D. Seitzinger, MAINE CRIMINAL PRACTICE § 24.4 (Gardner 
ed. 1995). See also the Advisory Notes and Comments following M.R.U. 
Crim. P. 24 in Donald G. Alexander, THE MAINE RULES OF UNIFIED 
CRIMINAL PROCEDURE WITH ADVISORY NOTES AND COM- 
MENTS (2017 ed.). 


Number of Challenges. 


In a civil case, each side is allowed 3 peremptory challenges from the 
regular jury list, M.R. Civ. P. 47(c)(3), and 1 challenge each from the 
alternates. M.R. Civ. P. 47(d). 


In criminal cases, the numbers of peremptory challenges are specified in 
M.R.U. Crim. P. 24(c)(3) and (d). In a misdemeanor case, the State and the 
defense are each allowed 4 peremptory challenges from the regular jury list 
and 1 challenge from the alternates. 


In a felony case, the State and the defense are each allowed 8 peremptory 
challenges from the regular jury list and 1 challenge from the alternates. 


In a murder case and any other case in which the law authorizes a life 
sentence, the State and the defense are each allowed 10 peremptory 
challenges from the regular jury list and 1 challenge from the alternates. 


Peremptory challenges are exercised alternatively by the plaintiff (State), 
then by the defense, M.R.U. Crim. P. 24(c)(1)(2); M.R. Civ. P. 47(c)(1)(2). 
However, exact practice for exercise of peremptory challenges may vary 
depending upon the individual judge. Recognizing that management of 
peremptory challenges is left to the discretion of the individual trial judge, 
the Law Court has approved a trial judge’s requiring partial exercise of 
peremptory challenges during, rather than at the end of, a jury selection 
process that extended over several days. State v. Crocker, 435 A.2d 58, 
70-72 (Me. 1981). - 


§ 2-13 MAINE JURY INSTRUCTION MANUAL 2-50 


The following chart outlines the number of peremptory challenges 
allowed for each type of case and the total number of jurors necessary to be 
called for the regular jury list and for a panel with one alternate. For each 
additional alternate, it is necessary to add only one panel member to the 
number indicated, since the number of peremptory challenges to the 
alternates is fixed and does not increase as the number of alternates for a 
particular case increases. There may be no more than three alternates in a 
civil case, M.R. Civ. P. 47(d), and no more than four alternates in a criminal 
case, M.R.U. Crim. P. 24(d). 


Murder 
Case or 
Life 
Sentence 


Peremptory Challenges | 
Allowed Each Side 


Total Jurors Who Must 
Be Called to Seat a 
Jury _ 

Alternate Challenges 
Allowed Each Side 


Total Jurors to be 
Called to Seat Jury 
with One Alternate 





For each additional alternate, add one to the total indicated above. 


There are at least two circumstances, discussed below, which necessitate 
some adjustment of the normal numbers of peremptory challenges. 


Insufficient Numbers—Peremptory Challenges. 


Sometimes after challenges for cause are exercised, there may not be 
enough jurors remaining to draw a full panel, including the requisite 
numbers for peremptory challenges. When this occurs the court may not, 
without consent, reduce the number of peremptory challenges available to 
the defense. State v. McLean, 2002 ME 171, ff 9-16. Depriving the defense 
of a peremptory challenge has been held to be reversible error, even without 
a demonstration of prejudice. Jd. 


If the court determines that the trial should proceed, it has sometimes been 
the practice to reduce the number of challenges allowed to the State. When 
this is necessary, it is fairest if the defense is required to exercise their extra 
peremptory challenges early in the challenging process. Thus, if the State is 
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to have only 6 challenges while the defense has 8 challenges, the State would 
exercise | challenge, then the defense would exercise 2 challenges on the 
first round of challenges and, again, after the State’s second challenge. From 
that point forward, each side would exercise one challenge until the 
remaining challenges had been exhausted. 


The law also provides that if the court determines that there are 
insufficient jurors, “the court shall cause jurors to be returned from the 
bystanders or from the county at large .. ..” 14 M.R.S. § 1208. This 
practice, commonly referred to as “hauling jurors in off the street,” has been 
used only rarely and in the most urgent circumstances, to get a complete jury 
panel for a pending trial. See Humes v. Robbins, 128 F. Supp. 586 (D. Me. 
1955). The author is not aware of any Maine case in which, without 
advance notice, jurors were “returned from the bystanders” to fill out a jury 
panel since centralized administration of the Superior Court was adopted in 
1975: 


Additional jurors may be summonsed through the regular process, but 
with shorter notice if, in advance of jury selection day, the clerk or the judge 
believes there may be insufficient jurors in a panel. See 14 MLR.S. § 1209. 


Several Parties—Peremptory Challenges. 


Sometimes several parties, with potentially differing interests, are on one 
side of the case—most often as defendants in civil or criminal cases, 
occasionally as plaintiffs in a civil case. The rules allocate peremptory 
challenges to “each side,” and not each party. M.R. Civ. P. 47(c)(3); M.R.U. 
Crim. P. 24(c)(3). Thus, it is possible to limit each side to the challenges 
allowed by the rules and to make the parties work out among themselves 
how the challenges will be exercised. 


It may be preferable in a civil case with two defendants with differing 
interests to allow the plaintiff 4 peremptory challenges and each defendant 
2 peremptory challenges. Likewise, in a criminal felony case with multiple 
defendants—for example three—it may be appropriate to allow the State to 
have 12 peremptory challenges and each defendant to have 4 peremptory 


. Selecting jurors from spectators or “bystanders” was common in the early 1800's. 
Bystanders comprised a majority of all jurors in 60 percent of the criminal trials in Marion 
County, Indiana before the Civil War. Earlier in the century “. . . eleven or twelve people 
who were in a courtroom awaiting trial on a charge of riot comprised most of the jury panel 
for the trial of another defendant charged with horse stealing.” Alschuler and Deiss, A Brief 
History of the Criminal Jury in the United States, 61 U. Chi, L. Rev. 867, 881-882 (1994) 
(internal citations omitted), 
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challenges. The rules authorize such flexible adjustment of peremptory 
challenges. 


Peremptory Challenge Exercise and Waiver. 


After a jury list is called, counsel review the list and prepare to exercise 
their challenges. Counsel are then invited to sidebar or chambers where the 
challenges are exercised. 


When the challenges are exercised, counsel will regularly indicate 
challenges by stating: “Juror 3 as called” if, for example, they wish to 
challenge the third juror on the list which is juror # 35, Davis. Likewise, if 
an attorney wants to challenge juror # 14, Shea, the attorney would indicate 
challenge to “Number 10 as called.” 


As challenges are exercised, names are stricken from the list until all of 
the challenges have been exercised. Sometimes counsel may waive a 
challenge. At this point, it is normal practice for the clerk and the court to 
strike the bottom unchallenged name from the jury list. See M.R. Civ. P. 
47(c)(1), last sentence. There is no comparable provision in M.R.U. Crim. P. 
24, but practice is the same. 


Exercising a peremptory challenge to remove a juror who should have 
been excused for cause may waive objection to that juror and does not result 
in improper deprivation of peremptory challenge rights. See United States v. 
Martinez-Salazar, 528 U.S. 304, 314-317 (2000). However, exercising 
peremptory challenges to remove jurors other than those objected to for 
cause does not waive for cause challenges to jurors who are seated over a 
party’s objection for cause. See section 2-11, Challenges for Cause. 


The usual practice for exercising peremptory challenges after completion 
of all voir dire can change in certain circumstances. For example, when there 
is extensive individual voir dire of each prospective juror, parties may be 
required to exercise peremptory challenges after voir dire of each juror who 
is not excused for cause. Such a practice was used in the Derek Chauvin 
murder trial in Minneapolis in 2021. This practice avoids voir dire of 
additional jurors continuing unnecessarily after the requisite number of 
jurors for a trial have been questioned and not challenged by either party. 
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§ 2-14 Peremptory Challenges: Diserimination Issues. 


The issues of representative juror pools as reflecting a fair cross section of 
the population, and challenges to a jury pool believed to be not sufficiently 
representative of any particular group are addressed in section 1-4, Exclu- 
sions and Challenges. See also State v. Townes, 2019 ME 81, {Jf 15-21. 


In Maine practice, information on which to base peremptory challenges is 
principally developed from juror qualification questionnaires and jury lists 
that provide information on gender, age, education, residence, and employment. 
Information may also be developed from electronic searches for information 
about the juror, subject to the confidentiality of juror information limitations 
addressed in section 1-2, Information is also developed in the courtroom 
from responses to voir dire and the physical appearance presented when the 
juror is asked to stand as a potential juror. Selections are frequently made 
relying on attorneys’ intuition as to which jurors may be best for their case. 
Time considerations and respect for individual juror’s privacy foreclose 
extensive inquiry into individual juror’s backgrounds and philosophy of life. 


The United States Supreme Court has ruled that parties in all cases, civil 
and criminal, are prohibited from purposeful discrimination based on race in 
the exercise of peremptory challenges. Flowers v. Mississippi, 139 S. Ct. 
2228. 204 L. Ed 2d 638 (2019); Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 
1712, 90 L. Ed. 2d 69 (1986) (prosecutors); Georgia v. McCollum, 505 U.S. 
42, 112 S. Ct. 2348, 120 L. Ed. 2d 33 (1992) (criminal defendants); and 
Edmonson v. Leesville Concrete Co., 500 U.S. 614, 111 S. Ct. 2077, 114 L. 
Ed. 2d 660 (1991) (civil litigants). These rulings were extended to 
gender-based peremptory challenges in J.E.B. v. Alabama ex rel. T.B., 511 
U.S. 127, 145-46, 114.S. Ct. 1419, 128 L. Ed. 2d 89 (1994), 


In Maine, the issue has been addressed in State v. Hollis, 2018 ME 94, 
qq 9-15. 


In Flowers v. Mississippi the Supreme Court noted that a “defendant of 
any race may raise a Batson claim, and a deferidant may raise a Batson claim 
even if the defendant and the excluded juror are of different races.” 139 S. 
Ct at 2243. The Court extensively discussed the history of discrimination in 
the exercise of peremptory challenges, the evolution of the law regarding the 
standards by which such challenges are evaluated on appellate review, and 
application of those standards to the particular case. Jd. Key points in that 
discussion: 


@ Achallenger may use historical evidence of discrimination in jury 
selection and exercise of peremptory challenges in other cases to 
support a Batson claim, Jd. 2245, although in Flowers there was an 
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unusual history of discriminatory practices in exercise of peremp- 
tory challenges in five prior trials of Flowers. Jd. 


m <A pattern of strikes against black jurors included in the particular 
venire might give rise to an inference of discrimination. Jd. 2246 


m™ Disparate questioning and investigation of black prospective jurors 
and white prospective jurors can be probative of discriminatory 
intent, because disparate questioning and investigation of prospec- 
tive jurors on the basis of race can arm provide seemingly 
race-neutral reasons to strike the prospective jurors of a Bante 
race. Id. 2247-2248. 


™ Comparing prospective jurors who were struck and not struck can be 
an important step in determining whether a Batson violation 
occurred. When a prosecutor’s proffered reason for striking a black 
panelist applies just as well to an otherwise-similar nonblack 
panelist who is permitted to serve, that is evidence tending to prove 
purposeful discrimination. /d. 2248-2249. 


Concluding its analysis, the Court observed that “we need not and do not 
decide that any one of those four facts alone would require reversal. All that 
we need to decide, and all that we do decide, is that all of the relevant facts 
and circumstances taken together establish that the trial court at Flowers’ 
sixth trial committed clear error in concluding that the State’s peremptory 
strike of [a] black prospective juror . . . was not motivated in substantial 
part by discriminatory intent. Id. 2251. 


A single peremptory challenge to a prospective juror may be a basis for a 
discriminatory purpose claim. State v. Hollis, 2018 94, 79; Snyder v. 
Louisiana, 552. U.S. 472, 478, 128 S. Ct. 1203, 170 L. Ed. 2d 175 (2008). 
See also State v. Curry, 2019 Ore. App. LEXIS 878 (Ore. Ct. App. July 3, 
2019) applying the Flowers, and particularly the comparative juror analysis, 
to vacate a verdict based on a peremptory strike of a single black juror. 


Flowers appeared to directly address the discrimination issue without 
resorting to the three-step process previously established to determine the 
propriety of the peremptory challenges alleged to be based on a protected 
classification. See Hollis, [§| 10-13; Snyder, 552 U.S. at 479-480; Rice v. 
Collins, 546 U.S. 333, 126 S. Ct. 969, 973-74, 163 L. Ed. 2d 824 (2006). 
Under that three-step process: 


First, the party alleging discrimination must make a prima facie showing 
of discrimination. Johnson v. California, 545 U.S. 162, 125 S. Ct. 2410, 
2417, 162 L. Ed. 2d 129 (2005), “[D]Jemonstrating a pattern of strikes 
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against members of a cognizable group may raise an inference of discrimi- 
nation against a particular juror.” Sanchez v. Roden, 753 F.3d 279, 302 (1st 
Cir. 2014), 


Second, when an inference of discrimination is established, the burden 
shifts to the party making the peremptory challenge to present a neutral 
explanation for the strike that is facially valid, even if it is not the most 
persuasive or plausible explanation. Rice, 546 U.S. 333, 126 S. Ct. at 
973-74. Rice had indicated “So long as the reason is not inherently 
discriminatory, it suffices.” d., at 974. There may be question as to whether 
this facially nondiscriminatory explanation is sufficient after Flowers. 


Third, when a facially neutral explanation is presented, the trial court must 
decide if the opponent of the strike has shown purposeful discrimination. 
Circumstantial evidence may be considered because “[d]etermining whether 
invidious discriminatory purpose was a motivating factor demands a 
sensitive inquiry into such circumstantial . . . evidence of intent as may be 
available.” Foster v. Chatman, 136 S. Ct. 1737, 195 L. Ed. 2d 1, 13 (2016) 
(quoting Village of Arlington Heights v. Metro. Hous. Dev. Corp., 429 U.S. 
ee, PL ey tL Od, D0) Lic eee eau, (LT 1), 


The Supreme Court has indicated a willingness to look behind trial court 
findings of neutrality of reasons offered for peremptory challenges and 
engage in a fact based review of the record, but only when there is extrinsic 
evidence or inferences of discrimination, or discriminatory practices, in juror 
selection. Flowers, 139 S. Ct. at 2243-2251; Foster, 195 L. Ed. 2d at 20-21; 
Snyder, 552 U.S. at 480-86; Miller-El v. Dretke, 545 U.S. 231, 125 S. Ct. 
2317, 2324-40, 162 L. Ed. 2d 196 (2005). 


As in other areas of discrimination law, there may be legitimate 
non-discriminatory reasons for treating an individual member of a protected 
class differently in jury selection or trial administration. Thus in State v. 
Carr, 2012 ME 136, {J 11-13, the Law Court approved a trial court’s choice 
to make an alternate juror an individual who, for religious reasons, could not 
deliberate beyond a set time into the evening. This selection was appropriate 
because the person was made an alternate, as he was unavailable during a 
time when the jury might be deliberating, not because of his religion. /d., 
q 12. Leaving the individual on the deliberating jury could have pressured 
the jury to decide promptly, without thorough deliberation. 


Note: Peremptory Challenges Not Constitutionally Required 


In Georgia v. McCollum, the Supreme Court emphasized that peremptory 
challenges: “are not constitutionally protected fundamental rights; rather, 
they are but one state-created means to the constitutional end of an impartial 
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jury and a fair trial. This Court repeatedly has stated that the right to a 
peremptory challenge may be withheld altogether without impairing the 
constitutional guarantee of an impartial jury and a fair trial.” 505 U.S. 42, 57, 
112 S. Ct. 2348, 120 L. Ed. 2d 33, 50 (1992). See also United States v. 
Martinez-Salazar, 528 U.S. 304, 316, 120 S. Ct. 774, 145 L. Ed. 2d 792, 803 
(2000) (“peremptory challenges are not of federal constitutional dimension’). 
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§ 2-15 Alternates, : 


In practice, the alternate juror or jurors are the person or persons last 
drawn from the jury panel who survive peremptory challenges. State v. 
Houston, 534 A.2d 1293, 1295-1296 (Me. 1987). Thus, alternates must be 
the bottom unstruck jurors remaining on the list. 


To avoid confusion in selection of alternates, the list of potential alternate 
jurors is often separated from the list of potential regular jurors. This practice 
reduces difficulty in determining who are likely to be the alternate and who 
are likely to be the regular jurors. Thus, the alternate will be selected from 
the last three jurors on the list, where there is to be one alternate. 


The jury panel itself need not be told who the alternates are. Alternates 
need not be seated in any special place, as long as they are identified to the 
parties. 


It is probably more important to have an undesignated alternate, and to 
advise the jury panel of this fact, in a case where jurors must pay attention 
to the matter over several days. One advantage of not designating the 
alternate is that it permits the court, with the agreement of the parties, to 
exclude a juror who, it appears, has not been paying as much attention to the 
proceedings as the other jurors. This must only be done, however, with the 
agreement of all parties. 


If it becomes necessary to replace a regular juror with an alternate, the 
court has no discretion in determining which alternate is the replacement, 
absent agreement of the parties. Alternates must replace discharged regular 
jurors in the order in which the alternates were seated on the jury, 15 M.R.S. 
§ 1258. Thus, the first selected alternate must replace the first excused 
regular juror. 


In a civil trial, the first alternate juror may participate in deliberations and 
essentially be treated like a regular juror. See M.R. Civ. P. 48(b) and section 
2-1 above. 


There may be times when trial management considerations require the 
court to change an alternate designation during a trial, at any time before 
deliberations begin. Changes in designations may occur when a regular juror 
must be excused or may become unavailable to participate in the full 
deliberation process. Such changes are left to the discretion of the trial judge. 
See State v. Carr, 2012 ME 136, { 13. 
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§ 2-16 Foreman/Forewoman. 

Once all the peremptory challenges have been exercised, the court should, 
at sidebar, indicate the court’s choice of the juror who will serve as foreman 
or forewoman. The jury can then be called to take their seats in the jury box. 
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§ 2-17 Objections—Jury Selection. 


When counsel have objections or believe there are errors in the jury 
selection procedures, or when competent counsel should be aware of such 
efrors, objection to the procedures must be raised prior to the time when the 
jury is seated or while the court still has. opportunity to resolve the claimed 
error. State v. Houston, 534 A.2d 1293, 1295-96 (Me. 1987); Christian v. 
State, 268 A.2d 620, 625 (Me. 1970), Presenting objections prior to seating 
of the selected jury and excusing the remaining panel is critical since, once 
the full panel is excused, reselection of jurors or changes in the selection 
process for that particular jury panel are difficult, if not impossible. 
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§ 2-18 Seating and Swearing Jury. 


When the jury has been seated, the jury will be sworn. Alternatively, when 
the trial will not commence promptly after seating, the jury may be sworn 
when the trial is about to begin. If the trial will begin at a later time, it is best 
to defer swearing the jury until that time to reduce double jeopardy concerns 
should problems develop in the interim. See State v. Nielsen, 2000 ME 202, 
15, 761 A.2d 876 (jeopardy attaches when jury is impaneled). A jury is 
considered to be impaneled when jury selection is completed and the jury is 
sworn. State v, Rowe, 480 A.2d 778, 781 (Me. 1984); State v. Linscott, 416 
A.2d 255, 258 (Me. 1980) (noting also that jeopardy attaches when a trial 
begins [the first witness is sworn] before a judge). 


Once the jury is seated, the court may instruct the jury that it is essential 
that the jurors not discuss the case among themselves or with anybody else 
and do no outside investigation until the matter has been finally committed 
to them for deliberation. The extent of such instruction may relate to the 
length of the time which is expected will pass between the time the jury is 
seated and the time that the trial will actually begin. At a minimum, it is 
advisable to tell the jurors that they must not discuss the case, even what 
little they may know about it, either among themselves or anybody else. 
Otherwise, there may be a natural tendency, once the jurors get into the jury 
room, to exchange observations about the issues and the participants in the 
case which they are about to begin hearing. 


A representative instruction of initial cautions to the jury follows in 
section 2-19. 


2-61 JURY SELECTION § 2-19 


§ 2-19 Out-of-Court Contacts, Investigations. Instruction. 


Members of the jury, to protect your integrity and to assure that this trial 
is fair and impartial and that it is perceived that way by persons interested 
in it, there are some important points to remember about how to conduct 
yourselves from this time forward and during the trial. 


First, do not talk among yourselves about this case, or about anyone 
involved with it, until the end of the trial when you go to the jury room to 
decide on your verdict; 


Second, do not talk or communicate with anyone else about this case, until 
the trial has ended and you have been discharged as jurors. “Anyone else” 
includes members of your family, your friends, people at your workplace, or 
anyone else with whom you might communicate. You may tell them that you 
are a juror, but do not tell them anything about the case until after you have 
been discharged. When I ask you not to communicate, that means, beyond 
talking directly to people, that you may not communicate anything about this 
case, your observations about it, or your participation in it using any means 
of communication including e-mail, cell phones, text messaging, Twitter or 
any blog, internet chat room, or social networking websites such as 
Facebook, YouTube, My Space, or LinkedIn; 


Third, do not let anyone talk to you or communicate with you by any 
means, about the case or about anyone who has anything to do with the case. 
If someone should try to talk to you or communicate with you about the case, 
please report it to a court officer immediately; 


Fourth, during the trial, do not talk with or speak to any of the parties, 
lawyers, or witnesses involved in this case—you should not even pass the 
time of day with any of them. If a person from one side of the lawsuit sees 
you talking to a person from the other side—even if it is simply to pass the 
time of day—an unwarranted and unnecessary suspicion about your fairness 
might be aroused. If any lawyer, party, or witness does not speak to you 
when you pass in the hall, ride the elevator or the like, they are not being 
rude, they are respecting their obligation to protect the integrity of the 
process by not talking or visiting with you; 


Fifth, do not read any news stories or articles about the case or about 
anyone involved with it, or listen to any radio or view any internet, website, 
social media, or other electronic or television reports about the case or about 
anyone involved with it; 


Sixth, the evidence on which you will base your decision is the evidence 
that is presented to all of you together in the courtroom. You cannot consider 
or discuss specialized information or opinions from sources outside of this 


§ 2-19 MAINE JURY INSTRUCTION MANUAL 2-62 


trial. Accordingly, please do not do any research, such as consulting 
dictionaries or other reference materials, internet materials or searches, or 
information available on social media sources, and do not undertake any 
investigation about the case on your own; and 


Finally, do not make up your mind about the issues until after you have 
gone to the jury room to decide the case and you and your fellow jurors have 
discussed the evidence. Keep an open mind until then. 


COMMENT 

Giving this or a similar instruction before the start of and at 
significant breaks in a trial is important to remind jurors that avoiding 
contacts or information related to the case beyond what is presented in 
the courtroom, is critical to the integrity of their work. In State v. Scott, 
2019 ME 105, $f 40-49, despite proper instruction to avoid contact, a 
juror, on three occasions during a lunch break, improperly communi- 
cated with a prosecutor, the defendant’s sister, and a court officer, 
alluding to hoping to make the right decision and referencing the 
difficulty of the case for family members. | 41. Because there was no 
evidence that the juror sought or received any extraneous information, 
the court denied a request to voir dire the juror and a motion for a 
mistrial. Jd. The Law Court affirmed. Its opinion should be reviewed for 
the considerations addressed in light of the juror’s improper but 
nonprejudicial contacts. 


The reference to media coverage—Fifth”—should be stated only 
when media coverage or discussion on internet or social media is likely. 


The issue of jurors communicating with fellow jurors about impres- 
sions of a trial, during the trial, is discussed extensively in United States 
v. Jadlowe, 628 F.3d 1, 14-15, 19 n.31 (ist Cir. 2010). In Jadlowe, the 
First Circuit held that a judge’s advising jurors that, during recesses in 
the trial, they could discuss the case and impressions of witnesses 
among themselves, was error, but did not require reversal of a 
conviction because no prejudice had been demonstrated. 


If the above instruction has not been given during jury selection right 
before the start of a trial, the instruction might also be given when trial 
Starts, see sections 4-2 and 4-2A below. A similar, though perhaps 
shorter instruction might be given when the jury is excused for a recess 
or separates for the day. See section 4-19 below, for instruction when 
the jury is separating for a recess and section 8-5 below, for instruction 
when the jury is separating during deliberations. The material in this 
section 2-19 may be useful to supplement the instructions in sections 
4-19 and/or 8-5 in certain circumstances. 


The comment in the Sixth paragraph is to caution against considering 
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facts or opinions not in evidence and to deter jurors from doing their 
own research or evidence gathering. For an example of a case where a 
new trial was ordered because, during deliberations, an individual juror 
discussed facts and offered opinions not in evidence and arising from 
his own specialized experience, see Nodal v. Cal-West Rain, Inc., 2019 
Cal. App. LEXIS 639 *6-8 (July 17, 2019). The case may not be 
directly applicable to Maine practice on the extent of inquiry into the 
jury’s deliberative process that the California court allowed. Rule 606 
of the Maine Rules of Evidence, and the similar Rule 606 of the Federal 
Rules of Evidence would appear to bar such an inquiry in the Maine 
Courts or the Federal Courts. 


When there is particular concern about jurors using social network- 
ing or personal electronic media to communicate or seek or receive 
information about the case or the issues in the case, the instructions 
should include a focus on such concerns. 
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CHAPTER 3 


HISTORY OF MAINE JURY TRIAL 


§ 3-1, 
§ 3-2. 
§ 3-3. 
§ 3-4, 
§ 3-5, 


PRACTICE 


SYNOPSIS 


The Right to a Jury Trial. 

Colonial Origins: The Citizen Jury. 

The Early Days: A Jury of the Vicinity and the Tavern. 
Current Jury Practice and Issues. 


The Jury Today: A National Perspective. 


3-1 
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§ 3-1 The Right to a Jury Trial. 


The right to a jury trial for both criminal and civil cases is set in the Maine 
Constitution. Article I, section 6 of the Maine Constitution establishes the 
right to a criminal jury trial. It states: 


In all criminal prosecutions, the accused shall have a right to be 
heard by the accused and counsel to the accused, or either, at the 
election of the accused; 


To demand the nature and cause of the accusation, and have a copy 
thereof; 


To be confronted by the witnesses against the accused; 


To have compulsory process for obtaining witnesses in favor of the 
accused; 


To have a speedy, public and impartial trial, and, except in trials by 
martial law or impeachment, by a jury of the vicinity. The accused 
shall not be compelled to furnish or give evidence against himself or 
herself, nor be deprived of life, liberty, property or privileges, but by 
judgment of that person’s peers or the law of the land. 


Article I, section 20 of the Maine Constitution establishes the right to a 
civil jury trial. It states: “[i]n all civil suits, and in all controversies 
concerning property, the parties shall have a right to a trial by a jury, except 
in cases where it has heretofore been otherwise practiced. . ..” 


The right to a criminal jury trial established in Article I, section 6 is 
significantly broader than the right to a criminal jury trial established by the 
Sixth Amendment of the United States Constitution. The United States 
Constitution has been interpreted to provide no right to a jury trial for 
“petty” offenses, those offenses that, upon conviction, may subject one to 
incarceration for a term of six months or less or a fine of $500 or less. 
Duncan y. Louisiana, 391 U.S. 145, 160 (1968); State v. Sklar, 317 A.2d 160, 
164-164 (Me. 1974). 


The Maine Constitution has been construed to apply the right to a jury to 
all offenses viewed as criminal, regardless of the length of possible 
incarceration. See Sklar, 317 A.2d at 165-171 (extensively discussing the 
availability of a jury trial in all criminal prosecutions, without regard to the 
“serious’—“petty” distinction). See also State v. Freeman, 487 A.2d 1175, 
1177-1179 (Me. 1985) (holding that a “civil” OUI law could not avoid right 
to jury trial, because the offense was not freed from the punitive conse- 
quences that characterize a criminal prosecution). There are a few exceptions 
in which incarceration may be imposed in an original proceeding without a 
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jury trial, such as sanctions for summary contempt. See Alexander v. Sharpe, 
245 A.2d 279 (Me. 1968). 


The federal/state constitutional difference with regard to jury trials can be 
reflected in Maine practice comparing, for example, a first offense OUI that 
occurs outside the entrance to Arcadia National Park, for which one has an 
absolute right to a jury trial, or inside Arcadia National Park, or any other 
federal reservation, for which, if prosecuted in federal court, one has_a right 
to a jury only if the possible penalty may exceed six months’ incarceration. 
For a comprehensive history of the availability of a jury trial as opposed to 
a “magistrate” or court trial or a “summary” prosecution for petty offenses, 
written in the era when federal courts were perceived to be over-burdened by 
enforcement of prohibition laws, see Felix Frankfurter & Thomas G. 
Corcoran, Petty Federal Offenses and the Constitutional Guaranty of Trial 
by Jury, 39 Harv. L. Rev. 917 (1926). 


There is a similarly broad right to a jury trial in civil actions, particularly 
those seeking monetary relief or impacting rights or access to property. See 
North School Congregate Housing v. Merrithew, 558 A.2d 1189, 1190-1196 
(Me. 1989) (discussing the history of access to civil jury trials, though with 
particular reference to the forcible entry and detainer action at issue in that 
appeal); Ela v. Pelletier, 495 A.2d 1225 (Me. 1985) (recognizing defendant’s 
right to jury trial on appeal of fact issues in small claims litigation). 


In civil actions, a right to jury trial exists “unless it is affirmatively shown 
that a jury trial was unavailable in such a case in 1820.” State v. One 198] 
Chevrolet Monte Carlo, 1999 ME 69, J 6; North School, 558 A.2d at 1190. 
The most prominent exception to availability of a civil jury trial is for 
actions in equity—or modern actions derived from equity actions, such as 
administrative appeals—that are tried to the court and not to a jury. DiCentes 
v. Michaud, 1998 ME 227, J 7-10, 719 A.2d 509. The distinctions are not 
always easy. For example, as discussed in section 7-21, there is a right to a 
jury trial on a quantum meruit (“quasi-contract’”) claim, but no right to a jury 
trial on an equitable unjust enrichment claim, though the relief sought can 
appear very similar. 
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§ 3-2 Colonial Origins: The Citizen Jury. 


The Body of Liberties of the Massachusetts Bay Colony (1641) recog- 
nized the right of “freemen” charged with a crime to choose a jury trial or 
a bench trial. Art. 29. Parties to a civil action had a choice of jury or bench 
trial “by mutual consent.” Jd. As was the case up into the 1970s, jurors were 
to be “chosen continuallie by the freemen of the Towne where they dwell.” 
Art. 50. And persons could not be compelled to serve on juries for more than 
two court terms a year. Art. 49.1 This was a great exercise of participatory 
citizen government. It was also likely the regime under which the Salem 
Witch Trials were conducted. 


Writing in 1766 about the importance of a jury available to try civil 
complaints and criminal charges, John Adams observed that a man could not 
be punished or deprived of property “but by the judgment of his peers, his 
equals, his neighbors, men who know him and to whom he is known, who 
have no end to serve by punishing him, who wish to find him innocent, if 
charged with a crime, and are indifferent on which side the truth lies, if he 
disputes with his neighbor.”? Today, with more attention to juror impartial- 
ity, a jury of one’s peers cannot include “his [or her] neighbors, men [or 
women] who know him [or her] and to whom he [or she] is known.” 


At the time of the American Revolution, the jury was such an important 
institution that The Declaration of Independence stated a complaint against 
the king: “For depriving us in many cases, of the benefits of Trial by Jury.” 
The significance of the jury, at least as envisioned when the federal and state 
constitutions were written after the Revolutionary War, is summarized by 
Alexis de Tocqueville’s oft quoted observation: “The institution of the jury 
places the real direction of society in the hands of the governed and not that 
of the government.” Alexis de Tocqueville, Democracy in America, 282-283 
(1835). 


1 Today jurors may not be required to serve more than one term in any five year period 
and three terms within their lifetime. 14 M.R.S. § 1216. 

2 Clinton Rossiter, Seedtime of the Republic, 389 (ist ed. 1953) (quoting John Adams, 
Works, Vol, Til, 482-483 (1766)). 
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§ 3-3. The Early Days: A Jury of the Vicinity and the Tavern. 


Jury trial practice, as it originated in Maine, and before Maine, Massa- 
chusetts, began very differently than it exists today. Article I, section 6 of the 
Maine Constitution specifies a right to a jury “of the vicinity.” In the early 
days, before the advent of identifiers like voter registration lists and drivers 
licenses, juries for both civil and criminal cases were assembled by the local 
sheriff by recruiting local property owners and, if the numbers were a little 
short, sometimes by going to local taverns to invite a few good men to jury 
service. In places like the Pownalborough Courthouse in Dresden, such 
recruiting of jurors was not too difficult; the tavern was on the first floor of 
the courthouse. But the sheriff’s recruiting of jurors had to be impartial. See 
Walker v. Green, 3 Me. 215 (1824) (sheriff’s recruiting a “talesman” for a 
trial in which his deputy was a party was proper basis to challenge the 
recruited juror). 


Even today, the law provides that if there are insufficient jurors to pick a 
jury, “the court shall cause jurors to be returned from the bystanders or from 
the county at large to complete the panel. . 2’ 14 M.R.S. § 1208. In the past 
century, this practice, once common, has been used only rarely and in the 
most urgent circumstances, to get a complete jury panel for a pending trial. 
See Humes v. Robbins, 128 F. Supp. 586 (D. Me. 1955).$ In the past 50 years, 
there is no record of any use of this practice in Maine courts. 


Vincent L. McKusick, Chief Justice of the Maine Supreme Judicial Court, 
summarized the early history of the Court and its trial practices in an April 
27, 1987 ceremony marking the 200th anniversary of the United States 
Constitution.4 Referencing jury trials, McKusick noted: 


Although single justices held jury and nonjury trials in each of the 
counties, it is interesting to note that for about 35 years after 
statehood a majority of the whole court sat with a jury in trials of 


3 Selecting jurors from spectators or “bystanders” was common in the early 1800's. For 
example, bystanders comprised a majority of all jurors in 60 percent of the criminal trials in 
Marion County Indiana before the Civil War. Earlier in the century “. . . eleven or twelve 
people who were in a courtroom awaiting trial on a charge of riot comprised most of the jury 
panel for the trial of another defendant charged with horse stealing.’ Alschuler and Deiss, A 
Brief History of the Criminal Jury in the United States, 61 U. Chi. L. Rev. 867, 881-882 
(1994) (internal citations omitted), 


4 In April, May, and June 1987 the Supreme Judicial Court held sessions to commemorate 
the 200th anniversary of the United States Constitution in Aroostook, Kennebec, Penobscot, 
Piscataquis, and York Counties, See Maine Reporter, 522-536 A.2d beginning at p. 
CCCXLUI. McKusick’s remarks in Kennebec County appear at pp. CCCXLV—CCCXL VIII. 
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murder and other capital cases. At all times the trial work of the 
Supreme Judicial Court was conducted at the county courthouses of 
the 16 counties; the Court’s appellate work as the Law Court was 
only incidental to that trial work in the counties. For the first 32 
years of statehood the “law” cases were handled in the several 
counties at the same time a majority of the three justices of the Court 
(or, of the four justices after 1847) were there holding a trial term.5 


Maine Reporter, 522-536 A.2d, pp. CCCXLV-—CCCXLVI (1988). 


The thought of a jury trial with three Supreme Judicial Court Justices 
presiding, each instructing the jury, and any appeals then addressed to the 
same three justices is interesting to comprehend today. 


As time went on, practice changed to require that jurors be from the 
county where the trial was to be held, with lists of who might be potential 
jurors published in advance by the county clerks. See Inhab. Of Mt. Desert 
v. Inhab. Of Cranberry Isles, 46 Me. 411 (1859) (holding that a challenge to 
a juror had been waived when a juror’s name and town had appeared on a 
jury list indicating residence in Hancock County and after the list was 
published, legislation was approved moving the juror’s town, Greenfield, 
into Penobscot County). 


Towns were required to submit lists (venire lists) of potential jurors to be 
called by the court to sit on juries. Voter registration lists came to be the 
source from which the towns identified potential jurors. The town lists were 
often filled by men, and, as women became voters, men and women, who 
volunteered to be members of a jury panel.§ 


For most civil and criminal jury trials, there was little discovery and often 
little time for preparation. Terms of court, usually for one month, but usually 
lasting a much shorter time, were assigned for each county. Early in the 
session, the grand jury would meet and report indictments and “no bills” to 


5 Practice at the time in the United States District Court for Maine may have been similar. 
See Clarence Hale, A Century of Federal Courts in Maine, at 75—76 noting that three federal 
judges sat with a jury for a murder trial held at the Pownalborough Courthouse in 1787. 
Hale’s report appears at pp. 72-107 of Maine State Bar Association proceedings held in 
Augusta on January 12, 1921 celebrating The First Century of the Bench and Bar in Maine 
1820-1920. 


© In at least some counties, this practice continued in Maine and in Massachusetts for 
several decades after World War IT, until concerns for diverse and broadly representative jury 
panels became more common, and jury panels became larger to accommodate a greater 
number of peremptory challenges and trial judges’ greater willingness to exclude prospective 
jurors for cause. 
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the court. After indictments were handed up, and defendants had been 
arraigned, the traverse or petit jury would be convened later in the term. The 
traverse jury would proceed to hear trials of those indictments on which the 
defendant plead not guilty and wanted a trial and trials of minor offenses for 
which a trial was sought, civil cases, and a few cases that may have been 
carried over for trial from the prior term of court. See The Maffachufetts 
Juftice, Part 1—The Power and Duty of the Juftices of the Court of General 
Seffions of the Peace, 39-40 (1802).? 


Into the early 1900s, there was no large panel or venire from which the 
jury was picked. Generally, the panel from which the twelve-member 
criminal jury was selected consisted of fourteen to sixteen men. In the 
judge’s chambers in the Somerset County Courthouse, there were a couple 
of pictures of “the jury” from particular terms in the years around 1900—all 
men in the suits of the day, high-collared white shirts and ties, and looking 
very serious. 


For jury selection, the jury would be called and examined, perhaps three 
or four at a time. The Maffachufetts Juftice at 38-40. Challenges were 
limited to exclusions for cause—bias, personal relationship, special knowl- 
edge of the events at issue. After the jury had been questioned and exclusions 
for cause exercised, a jury of twelve would be seated for criminal cases. 
After one trial was completed, the jury for the next trial would be drawn 
from that same fourteen- to sixteen-member panel. 


In the horse and buggy days, jurors from any distance away would be 
housed at a local hotel, some of which, like the Kennebec Inn in Skowhegan 
or the Blethen House in Dover-Foxcroft, were conveniently located adjacent 
to the courthouse—and the jail. Good local accommodations were important 
because, up into the early 1980s, the jury in major criminal cases was 
frequently sequestered, and once the case was committed to the jury to 
decide, a criminal jury was not permitted to separate until a verdict was 
reported, unless there was agreement of the parties.* Today, as a result of 
rule and practice changes, jurors are rarely sequestered or housed overnight, 
even during deliberations. 


7 The 1802 equivalent of today’s Maine Court Rules. 


8 A 1984 amendment to what is now M.R.U. Crim. P. 24(e) allowed criminal juries to 
separate after beginning deliberations if the parties consented. Another amendment to Rule 
24(e) in 1990 allowed separation after beginning deliberations at the discretion of the court, 
not dependent on consent of the parties. These changes were essential to accommodate jury 
participation by the more diverse populations that began to sit on juries in the 1980s. 
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§ 3-4 Current Jury Practice and Issues. 


The jury trial has been viewed as important to: (1) keep application of the 
law in touch with popular values and guard against excessive rigidity in the 
law; (ii) give symbolic value to rule by the people applying individual 
common sense and independence to decision making; (iii) provide experi- 
ence for evaluating likelihood of success and, in civil damages cases, 
valuing claims; (iv) in elected judge states, give judges political cover for 
unpopular decisions; and (v) educate the public about the law through their 
jury service. Jeffery Q. Smith & Grant R. MacQueen, Going, Going, but Not 
Quite Gone, Trials Continue to Decline in Federal and State Courts: Does 
it Matter?, 101 Judicature # 4, 26, 35 (2017); Mark P. Gergen, The Jury’s 
Role in Deciding Normative Issues in the American Common Law, 68 
Fordham L. Rev. 407, 436-37 (1999). 


The role of the citizen jury in the justice process is often viewed as 
essential to maintaining the legitimacy and independence of the judiciary 
within our democratic system. As one respected U.S. District Judge 
observed: 


Only because juries may decide most cases may we tolerate the 
reality that judges decide some. However highly we view the 
integrity and quality of our judges, the jury—the judges’ colleague 
in the administration of justice—is the true source of the courts’ 
glory and influence. The involvement of ordinary citizens in a 
majority of a court’s tasks provides legitimacy to all court actions. 
When judges decide cases alone, they remain surrounded by the 
recollection of the jury. Judicial voices, although not directly those 
of the community, echo the values and the judgments judges learn 
from observing the working jury. In reality, our system is not one in 
which judges cede some of their sovereignty to the jury, but rather, 
it is a system in which judges borrow their fact-finding authority 
from the jury comprised of the people. 


William G. Young, Vanishing Trials, Vanishing Juries, Vanishing Constitu- 
tion, 40 Suffolk U. L. Rev. 67, 72 (2006). 


In 1982, to promote more representative and diverse jury panels, jury list 
creation was changed from municipal voter registration lists to random 
selection from Maine driver’s license lists of county residents provided by 
the Secretary of State. Modern practice for juror summonsing and jury 
selection is discussed in Chapters 1 and 2. 
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§ 3-5 The Jury Today: A National Perspective. 

The years since World War Two, and particularly the last 30 years, have 
seen a significant decline in the number of jury trials and, consequently, a 
decline in the role of citizen jurors in adjudicating disputes and setting the 
community values maintained through the judicial process. In Maine, the 
Judicial Branch’s annual reports of the late 1980s and early 1990s indicate 
that there were between 750 and 800 criminal and civil jury trials a year in 
State courts. By contrast, an internal survey found that between May of 2018 
and May of 2019 there were only 210 criminal and civil jury trials in State 
courts. 


In 1990, the federal courts nationally had 5061 criminal jury trials and 

4765 civil jury trials. Smith & MacQueen, 101 Judicature # 4, at 29 (2017). 
By 2016, the federal jury trial numbers had declined to 1889 criminal jury 
trials and 1758 civil jury trials. Jd. 

Much has been written about these changes. In addition to the 2006 
Vanishing Trials article by Judge Young and the 2017 Going, Going, But Not 
Quite Gone article by Smith & MacQueen, see John H. Langbein, The 
Disappearance of Civil Trial in the United States, 122 Yale L.J. 522 (2012); 
Marc Galanter, The Hundred-Year Decline of Trials and the Thirty Years 
War, 57 Stanford L. Rev. 1255 (2005). 

There are many reasons assigned for this decline. In criminal cases the 
reasons suggested for the decline in jury trials include: (i) legislation setting 
mandatory minimum sentences and expanding sentence enhancement fac- 
tors, effectively shifting sentencing discretion from courts to prosecutors and 
increasing incentives to plea bargain to avoid risk of a draconian sentence if 
one elects to go to trial; (ii) increased professionalism of police and 
prosecutors leading to better investigation and preparation of cases and more 
certainty in the quality of evidence in cases that are ready for jury trial; (111) 
technology advances in evidence quality such as DNA testing, more accurate 
chemical testing, and much greater availability of video recordings of events 
that are more challenging to counter when offered in evidence; (iv) greater 
incentives by court rules and opinions to assure pretrial disclosure of 
evidence, suppress improperly obtained evidence, and promote pretrial 
communication between parties and the court with a goal of resolving the 
matter; and (v) less experience and thus less comfort with jury trials by many 
attorneys as jury trial numbers decline. 

Referencing sentencing laws and charging and plea bargaining practices 
in federal courts, and the decline of criminal jury trials, Judge Young, 
observed: 


manipulation of the U.S. Sentencing Guidelines has the conse- 
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quence of imposing savage sentences upon those who request the 
jury tcial guaranteed them under the U.S. Constitution. These 
sentences are five hundred percent longer than sentences received by 
those who plead guilty and cooperate with the government. Small 
wonder that the rate of criminal jury trials in the federal courts is 
plummeting. 


40 Suffolk U. L. Rev. at 74. 


The sentencing risks and incentives to plead are not as dramatic in Maine 
criminal practice, but the rise of mandatory minimum sentences has imposed 
a similar deterrent to asserting one’s right to trial in State courts by giving 
prosecutors wide latitude to charge and charge bargain to impose or avoid 
mandatory minimum sentences. 


For civil cases, the reasons suggested for the decline in use of the jury 
include: (i) expanded discovery and the resulting increase in cost and 
complication of civil litigation, making it difficult to justify attorney 
commitments for a jury trial for any case that does not have a reasonable 
prospect of a recovery reaching into six figures; (ii) the concurrent rise of 
summary judgment; (iii) expansion of compulsory arbitration clauses in 
many consumer contracts, forcing citizens to give up their constitutional 
right to a jury trial as a condition of purchasing goods or services; (iv) 
substantial reduction in the number of lawyers and law firms doing civil jury 
work, particularly plaintiffs’ work; (v) substitution of judicial management 
for trial as the process of choice to control discovery complication, focus 
issues, and promote settlement; and (vi) the increasing preference of the bar 
for collaborative case resolution over trial as the risks of all-or-nothing trial 
resolution become higher and attorney trial experience declines. 


There are ongoing efforts to seek ways to reduce the cost and complica- 
tion of preparation for jury trials and thus to get citizens involved to a greater 
extent than at present in setting the standards and values by which the justice 
system operates, but to date these efforts have met little success and were 
effectively suspended during the 2020-2021 COVID-19 pandemic when few 
criminal jury trials and no civil jury trials were conducted. 
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Prejudice, Distractions, Extraneous Information. 


§ 4-18A. Mistrial: Manifest Necessity. 


§ 4-19, 


Recess; Separation; No Contact About Case; Avoid Case Publicity. 


Instruction. 
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§ 4-1 Jury Oath, Introduction to the Case, Judicial Role at Trial. 
Jury Oath 


When the court convenes for the trial to begin, the jury will be sworn by 
the clerk. The criminal jury oath is specified by law, 15 M.R.S. § 1254. 


A defectively administered oath that substantially complied with the law 
has been viewed as harmless error, State v. Poulin, 507 A.2d 563 (Me. 1986). 


After the oath in a criminal case, the clerk will read the indictment or 
complaint to the jury, advise the jury that the defendant has plead not guilty 
to the charge or charges and advise the jury that the defendant has put 
himself or herself before them for trial and that they are sworn to “well and 
truly” try the issue. 


The clerk makes no statement to the jury, other than the oath, at the start 
of a civil jury trial. The civil complaint is not read to the jury. 


Judge's Statement to the Jury 


With the jury having been seated, trial is ready to begin with opening 
statements and then the evidence. Prior to the opening, judges often make a 
brief statement to the jury. 


The judge’s statement would come immediately after the clerk finishes 
reading the charging document and advising the jury of the defendant’s not 
guilty plea and their obligation to try the issue in a criminal case. It would 
come after the oath in a civil case. An example of a statement to the jury at 
the start of a criminal trial appears in section 4-2. An example of a statement 
to the jury at the start of a civil trial appears in section 4-2A. 


Judicial Role at Trial 


During presentation of testimony at trial, the judge’s primary responsibil- 
ity is to preside and manage the trial, addressing issues as they arise. 
Occasionally a judge may ask questions during the examination of wit- 
nesses, but this questioning should be limited, usually to clarifying points 
that may be uncertain. See State v. Annis, 341 A.2d 11, 14 (Me. 1975) Gudge 
may question witnesses “to clarify confused evidentiary situations or to 
bring forward essential facts’). Primary questioning must be left to counsel, 
as counsel, not the court, are most familiar with their case and should be 
permitted to develop the evidence as they see fit according to each attorney’s 
plan for the case. Judicial questioning risks disrupting such plans. 


Judges are strongly discouraged from commenting on or summarizing the 
evidence during or at the close of trial, see section 5-5, 14 M.R.S. § 1105. 
Likewise, while judges may engage in limited questioning of witnesses, any 
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substantial questioning or questioning that might imply that a judge may 
have views about a case or a witness must be avoided. See State v. Linnell, 
408 A.2d 693, 694 (Me. 1979) (vacating conviction because judge’s 
comments “thwarted [Defendant’s] attempt to adduce evidence of his own 
state of mind and to prove his own belief’ that he was about to be attacked). 
The Law Court stated that during trial a judge must refrain from participa- 
tion “in the interrogation in a manner that may be taken by the jury to cast 
doubt on the credibility of a witness.” Id. See also State v, Bachelder, 403 
A.2d 754, 759 (Me. 1979), a trial judge “should not assume, at any time 
during the trial, the posture of an advocate by conducting to a substantial 
degree, quantitatively or qualitatively, the examination or cross-examination 
of the accused or other witnesses in the case. Such conduct tends to wear 
down the judge’s cloak of impartiality.” . 


Most Law Court precedent on judges questioning witnesses or comment- 
ing on evidence in jury trials was generated in about a decade, between 1972 
(State v. Haycock, 296 A.2d 489 (Me. 1972)) and 1983 (State v. Edwards, 
458 A.2d 422, 424-425 (Me. 1983)), but the issue continues to arise. See 
State v. Thurlow, 2019 ME 166, 79 n.4 (criticizing an instruction that a 
refusal to take a test “is part of the evidence in this case.”’); United States v. 
Aboshady, 951 F.3d 1, *21 (1st Cir. 2020) Gudge can comment on evidence, 
but not add facts not in evidence—then judge exceeds limitations on 
capacity to comment); United States v. Paiva, 892 F.2d 148, 159 (1st Cir. 
1989) (same). 
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§ 4-2 Statement to Criminal Jury at Start of Trial. Instruction. 


Members of the jury. The complaint just read to you by the clerk is the 
formal device for getting this case before you for trial. It is nothing more 
than that. It is not evidence in the case. 


As the clerk has stated, the defendant has plead not guilty to that 
complaint. He begins this trial with a presumption of innocence. That 
presumption of innocence can only be overcome if, after the evidence is 
presented, you decide that the State has proven each and every element of 
[the offense charged] beyond a reasonable doubt. 


(There are [_______] defendants in this case. They are being tried together 
because the State alleges that they acted together in committing the crime of 
[_____]. However, you must decide the case against each defendant 
separately, based on your view of the evidence as applied to each defendant. ] 


(The defendant is charped with [ot and 
[________]. You must evaluate the evidence separately and indepen- 
dently regarding each charge, and reach a separate, independent decision as 
to whether the state has proven the elements of each charge beyond a 
reasonable doubt. ] 


The trial will begin with opening statements by the attorneys [an opening 
statement by the attorney for the State]. After the opening statement[s], the 
evidence will be presented. You must decide the case based on the evidence. 
After the evidence is completed, there will be closing arguments by the 
attorneys, and then I will be instructing you about the law of the case. 


What the attorneys say in their openings, or at any other time during the 
trial, is not evidence. The evidence is going to consist of the sworn testimony 
of witnesses from this witness chair [or presented remotely on the screen] 
and any exhibits that are introduced. The purpose of the attorneys’ opening 
statements is to try to orient you, in advance, to the significant evidence that 
they expect will be presented in this case and to discuss how that evidence 
relates to issues you are going to decide. Although their statements are not 
evidence, they are the attorneys’ legitimate efforts to guide you in consid- 
eration of the evidence that they anticipate may be introduced. 


At the end of the trial you must make your decision based on what you 
recall of the evidence. You will not have a written transcript to consult, and 
it may not be practical for the court reporter to read back lengthy testimony. 
Accordingly, you must pay close attention to the testimony as it is given. 

At this time, I want to remind you of some things that are important to 
assure that this is a fair trial and that you, as jurors, are perceived as having 
been fair and impartial in hearing the case and reaching your verdict: 


§ 4-2 MAINE JURY INSTRUCTION MANUAL 4-6 


First, do not talk among yourselves about this case, or about anyone 
involved with it, until the end of the trial when you go to the jury room 
to decide on your verdict; 


Second, do not talk or communicate with anyone else about this case, 
until the trial has ended and you have been discharged as jurors. “Anyone 
else” includes members of your family, your friends, people at your 
workplace, or anyone else with whom you might communicate. You may 
tell them that you are a juror, but do not tell them anything about the case 
until after you have been discharged. When I ask you not to communicate, 
that means, beyond talking directly to people, that you may not commu- 
nicate anything about this case or your participation in it using any means 
of communication including e-mail, cell phones, text messaging, Twitter 
or any blog, internet chat room, or social media and social networking 
websites; 


Third, do not let anyone talk to you ot communicate with you by any 
means, about the case or about anyone who has anything to do with it. If 
someone should try to talk to you or communicate with you about the 
case, please report it to a court officer immediately, 


Fourth, during the trial do not talk with or speak to any of the parties, 
lawyers, or witnesses involved in this case—you should not even pass the 
time of day with any of them. If a person from one side of the lawsuit sees 
you talking to a person from the other side—even if it is simply to pass 
the time of day—an unwarranted and unnecessary suspicion about your 
fairness might be created. If any lawyer, party, or witness does not speak 
to you when you pass in the hall, ride the elevator or the like, they are not 
being impolite, it is because they are not supposed to talk or visit with 
you, 


[Fifth, do not read any news stories or articles about the case or about 
anyone involved with it, or listen to any radio or view any internet, 
website, or other electronic or television reports about the case or about 
anyone involved with it;] 


Sixth, the evidence on which you will base your decision is the evidence 
presented to all of you together in this courtroom. You cannot consider or 
discuss specialized information or opinions from sources outside of this 
trial. Accordingly, please do not do any research, such as consulting 
dictionaries or other reference materials, internet materials, or informa- 
tion available through social media, and do not undertake any investiga- 
tion about the case on your own; and 


Finally, do not make up your mind about the issues until after you have 
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gone to the jury room to decide the-case and you and your fellow jurors 
have discussed the evidence. Keep an open mind until then. 


COMMENT 


The last part of the instruction relating to jury fairness is similar to 
the opening caution to a jury in section 2-19, and if given earlier the 
same day, during jury selection, may not need to be repeated. It is 
discussed in comments to section 2-19. 


The Fifth paragraph relating to media coverage should be given only 
when some media coverage might be anticipated. 


Defense attorneys should advise the court if they will open at the start 
or if they plan to reserve opening. The court should not suggest that the 
defense will make an opening statement unless the defense is going to 
make an opening statement. There should be no suggestion that “both 
sides” may present evidence in a criminal case, since the defense has a 
right not to present any evidence. 


While the jury must be informed of the charges against the defendant, 
and the charges may be read, how the charge came before the court is 
of no concern to the jury. The jury must not be advised that a charge has 
been passed upon by a grand jury. See State v. Calor, 585 A.2d 1385, 
1388 (Me. 1991). 


The presumption of innocence and burden of proof elements of this 
instruction are good practice but are not constitutionally required before 
the start of the trial. See State v. Shulikov, 1998 ME 111, J 9-10. 


The reference to unavailability of transcripts is taken from § 1.04 of 
the “Model Civil Jury Instructions for the Eighth Circuit’ (West 1999). 


There is increasing discussion of the possibility of judges giving 
jurors, at the start of the trial, an outline of the law that may govern their 
determination of the facts.1 Nothing in Maine law prohibits advance 
instructions. However, the practice of advance instructions on the law 
has not been widely used in Maine. One reason for reluctance to give 
advance instructions is concern that such instructions, given in advance 
of the trial, may prove irrelevant or even potentially misleading as a 
result of unanticipated developments during the course of the trial. 
Competent opening statements by counsel can give jurors sufficient 
guidance to enable them to be informed listeners as the evidence is 
presented. 


Pattern Criminal Jury Instructions for the District Courts of the First 


1 See Peter M. Tiersma, Communicating with Juries: How to Draft More Understandable 
Jury Instructions, 3 (National Center for State Courts, 2006). 
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Circuit, cross-reference §§ 1.01, 102, 1.04, 1.09. 
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§4-2A Statement to Civil Jury at Start of Trial. Instruction. 


Members of the jury: The trial of this case is about to begin. First you will 
hear opening statements by the attorneys for each side. They will describe to 
you the issues in the case and the significant evidence that they anticipate 
will be introduced to address those issues. Following the opening statements, 
the testimony and other evidence in the case will be presented. Then there 
will be closing arguments by the attorneys, and, finally, I will be instructing 
you about the law in the case. You must decide the case based on the 
evidence. 


The statements the attorneys make during their openings or at any other 
time during the trial, are not evidence. The evidence will include the sworn 
testimony of the witnesses and any exhibits that are marked and introduced. 
The purpose of the attorneys’ opening statements is to try to orient you, in 
advance, to the significant evidence that they expect will be introduced in 
this case and to discuss how that evidence relates to the issues you are going 
to decide. Although the attorneys’ statements are not evidence, they are 
legitimate efforts to guide your consideration of the evidence that may be 
introduced. 


At the end of the trial, you will have to make your decision based on what 
you recall of the evidence. You will not have a written transcript to consult, 
and it may not be practical for the court reporter to read back lengthy 
testimony. Accordingly, please pay close attention to the testimony as given. 


At this time, I want to remind you of some things that are important to 
assure that this is a fair trial and that you, as jurors, are perceived as having 
been fair and impartial in hearing the case and reaching your verdict: 


First, do not talk among yourselves about this case, or about anyone 
involved with it, until the end of the trial when you go to the jury room 
to decide on your verdict; 


Second, do not talk or communicate with anyone else about this case, 
until the trial has ended and you have been discharged as jurors. “Anyone 
else” includes members of your family, your friends, people at your 
workplace, or anyone else with whom you might communicate. You may 
tell them that you are a juror, but do not tell them anything about the case 
until after you have been discharged. When I ask you not to communicate, 
that means, beyond talking directly to people, that you may not commu- 
nicate anything about this case or your participation in it using any means 
of communication including e-mail, cell phones, text messaging, Twitter 
or any blog, internet chat room, social media or social networking 
websites; 
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Third, do not let anyone talk to you or communicate with you by any 
means, about the case or about anyone who has anything to do with it. If 
someone should try to talk to you or communicate with you about the 
case, please report it to a court officer immediately; 


Fourth, during the trial do not talk with or speak to any of the parties, 
lawyers, Or witnesses involved in this case—you should not even pass the 
time of day with any of them. If a person from one side of the lawsuit sees 
you talking to a person from the other side—even if it is simply to pass 
the time of day—an unwarranted and unnecessary suspicion about your 
fairness might be created. If any lawyer, party, or witness does not speak 
to you when you pass in the hall, ride the elevator or the like, they are not — 
being impolite, it is because they are not supposed to talk or visit with 
you, 


[Fifth, do not read any news stories or articles about the case or about 
anyone involved with it, or listen to any radio or view any internet, 
website, or other electronic or television reports about the case or about 
anyone involved with it;] 


Sixth, the evidence on which you will base your decision is the evidence 
presented to all of you together in this courtroom. You cannot consider or 
discuss specialized information or opinions from sources outside of this 
trial. Accordingly, please do not do any research, such as consulting 
dictionaries or other reference materials, internet materials, or informa- 
tion on social media and do not do investigation about the case on your 
own; and 

Finally, do not make up your mind about the issues until after you have 
gone to the jury room to decide the case and you and your fellow jurors 
have discussed the evidence. Keep an open mind until then. 


COMMENT 
The first part of the instruction is taken from section 4-2 regarding 
the statement to a criminal jury at the start of the trial. The last part of 
the instruction is similar to the opening caution to a jury in section 2-19, 
and if given earlier, may not need to be repeated. 
The Fifth paragraph may need to be stated only if media coverage of 
the trial may be anticipated. 


The last part of the instruction is addressed in the comments to 
section 2-19, 
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§ 4-3 Opening Statements. 


Instructions regarding opening statements and other observations before 
the start of a trial are indicated in sections 4-2 and 4-2A above. The civil and 
criminal rules do not specifically address opening statements. Under 
longstanding practice, counsel are entitled to make opening statements at the 
start of civil and criminal trials. Also by practice, civil or criminal defendants 
may reserve Opening until the start of their case, or waive opening entirely. 


Prior to start of trial, the court should determine if counsel plan to make 
opening statements. The court may also set reasonable time limits on 
opening statements. State v. Salisbury, 20.17 ME 215, 2; State v. Liberty, 
498 A.2d 257, 260 (Me. 1985). 


While it is an accepted premise that an opening statement should 
somehow be different from a closing argument, counsel may talk within a 
pretty broad range. Ideally, an opening statement should set the stage for 
trial, giving the attorneys for each side an opportunity to identify the issues 
and outline the facts they expect to address during the course of trial. See 
State v. Bernier, 486 A.2d 147, 149 (Me. 1985). In an opening statement, it 
is improper for counsel to refer to any testimony or to assert any facts unless, 
in good faith, they reasonably believe that supporting evidence will be 
offered and admitted at trial. See State v. Ammerman, 586 A.2d 1244, 1245 
(Me. 1991). 


A statement made by counsel during an opening statement in a civil case 
may constitute an admission if it is clear, unequivocal, and relates to a 
factual matter. Such a statement may be binding on a party and justify 
directing a verdict in whole or in part. See Walter v. Wal-Mart Stores, Inc., 
2000 ME 63, Jf 12, 40 (Wathen, C.J. concurring). See also Best v. District 
of Columbia, 291 U.S. 411, 415 (1934); United States v. Blood, 806 F.2d 
1218, 1220 (4th Cir. 1986), 


Practice Point: Criminal Defense Counsel 


For defense counsel in criminal trials, one practice point to note. When 
defense counsel anticipate presenting the defendant to testify, counsel will 
often state in opening that the defendant, although not obligated to testify, 
will testify. Generally that is a good tactic to build credibility with the jury 
and some empathy for the defendant. Occasionally, when the State’s case has 
not gone as anticipated, counsel have wanted to unring the bell and not call 
the defendant. That is difficult to do after the commitment made to the jury, 
and the judge cannot offer much help. Defense counsel should carefully 
consider committing to calling the defendant in opening statements, rather 
than reserving that decision until after the close of the State’s case. 
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Practice Point: “Opening” Statements During Trial 


In long civil trials, the court may permit counsel to make additional 
“opening” statements to the jury at the start of different phases of the trial or 
at specific points in time, for example the start of each week. These 
statements can alert the jury to what may be presented in relation to what 
they have already heard. The practice of allowing such mid-trial statements 
is suggested in the Federal Judicial Center, Manual of Complex Litigation 
§ 22.21 (3d ed. 1995). See also Alschuler, Our Faltering Jury, 41 U. 
Chicago Law School Record, 2, 7 (1995). 
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§ 4-4 View. Instruction. - 


At this time you are going to be taken to [location] to take what we call 
a view. Its purpose is to allow you to see for yourself a place that will be 
referenced in the evidence. You will be taken to the view and returned to this 
courthouse by court officers. [At the scene [I] [one of the court officers] will 
point out certain things for you to observe.] While you are there, and on the 
way there and back, you are not to make any notes of what you observe or 
talk about what you see there or about anything relating to the case. You 
must simply observe. Please remain with the court officers and do not do any 
independent exploration or experimentation while you are there. 


COMMENT 


Courts only occasionally allow the jury to take a view of a particular 
scene that is a subject of the trial. The goal of a view, most often, is to 
aid juror understanding of spatial relationships or lines of sight that may 
be difficult to explain through testimony. Sometimes the judge or a 
court officer will point out certain things at the view site, in which case 
the bracketed sentence would be used. While a view may be taken at 
any point in the trial, the most common time to take a view is after 
opening statements and before the start of the evidence. In such cases, 
counsel, anticipating the view, would likely have provided some 
orientation regarding what to observe during opening statements. 


The Law Court has stated that the purpose of a view in a criminal 
case is not to receive evidence but “to enable the jury to more 
intelligently apply and comprehend the testimony presented in court.” 
State v. Heald, 333 A.2d 696, 700 (Me. 1975); State v. Slorah, 118 Me. 
203, 214-215 (1919). In United States v. Gray, 199 F.3d 547, 549-550 
(ist Cir. 1999), the First Circuit indicated that a view is part of the 
evidence. See also the comment to section 2.18, the view instruction of 
the Pattern Criminal Jury Instructions for the District Courts of the 
First Circuit. 


Events occurring on a view generally are not recorded by a court 
reporter or in other ways to make a record of the view for later review. 
Such off the record events, certainly intended to affect the result of the 
trial—otherwise why take the view?—pose particular risk of prejudice. 
With available internet images, photographic and video technology, and 
computer enhanced diagramming skills to provide evidence or displays 

that are part of the record, views are much less important than they once 
were. 


The decision to grant or deny a jury view is within the court’s 
discretion. State v. Weeks, 634 A.2d 1275 (Me. 1993); Heald, 333 A.2d 
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at 700; 15 M.R.S. § 1260. Factors to balance in deciding to grant or 
deny a request for a view include: 


¢ The potential value of the view in aiding the jury to understand and 
appreciate the significance of evidence that may be presented in the 
courtroom; 


« Available on the record alternatives to provide such information to the 
jury; 

¢ Counsels’ efforts, or lack of efforts, to try to develop alternatives to a 
view that can be part of the record; 


e The delay and expense of a view; 


¢ The risk of exposure of the jury to irrelevant and prejudicial informa- 
tion and influence. 


See State v. Eaton, 669 A.2d 146, 150 (Me. 1995); State v. Melvin, 
390 A.2d 1024, 1032 (Me. 1978); Heald, 333 A.2d at 700; State v. York, 
324 A.2d 758, 769-770 (Me. 1974). 


When a view is allowed the following practices often apply: 


e The view is usually taken after opening statements but before start of 
- the evidence, although there is no rule that would prevent a view being 
taken at any time before closing argument. 


e Prior to the view, the jury should be instructed not to discuss the case, 
or the view, or ask questions during the course of the view. 


e The jury is taken to the view site in a vehicle or vehicles provided by 
the court and supervised by court officers. Private vehicles should not 
be used for jurors’ travel to the view site. Such use would increase the 
risk of extraneous juror contacts about the case and present compli- 
cated questions of responsibility should there be any motor vehicle 
accident during these travels. 


¢ Generally, the trial judge will attend the view. If anything is to be said 
at the view site to point out things to be viewed, the statements would 
be by the judge or a designated court officer. 


¢ Rule 43, M.R.U. Crim. P. requires presence of criminal defendants at 
all stages of trial. The 1965 reporter’s notes to Rule 43 state that the 
rule changed an old precedent, State v. Slorah, noted above, which had 
indicated that criminal defendants need not be present at a view. In 
State v. Fernald, 248 A.2d 754, 757-758 (Me. 1968), the defendant, 
for the first time on appeal, raised objection to his not being present at 
a view. The Law Court, without mentioning the reporter’s notes, held 
that the defendant had no statutory or constitutional right to be present 
at a view. The Law Court then added: “However, the practice in this 
State is for the defendant to be present at the view unless he chooses 


— 
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not to do so.” Jd. 758. The Law Court has not addressed the presence 
at view issue since 1968. Considering the Fenald comments about then 
present practice and the reporter notes to Rule 43, a criminal defendant 
should be present at a view unless the defendant, on the record, waives 
being present at the view. 


¢ Counsel for the parties usually attend views. They travel by separate 
vehicles and do not communicate with the jury at the view site. 


¢ The press or other interested members of the public may attend a view, 
with or without court approval. The view is part of the public trial. If 
there is concern about such attendance, the court has limited control 
options depending upon the location of the view site. Court officers 
would have to be alert to Keep jurors separate from others, avoid 
opportunities for contacts with jurors, and limit other acts that could be 
prejudicial or interfere with the view. 
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§ 4-4A Visual Aids, Demonstrations, Displays. Instruction. 


The witness as part of [his/her] testimony is about to demonstrate how the 
witness believes [the event at issue—shooting, collision, fall, etc.] occurred 
on [the date at issue]. This demonstration should be viewed as part of the 
witness’s testimony and the witness’s version of the events, and not an actual 
re-creation of the event. Like the testimony of all witnesses, you are free to 
accept or reject the witness’s testimony and demonstration in whole or in 
part based on your own evaluation. 


COMMENT 


In some circumstances a “demonstrations” instruction may be 
viewed by some as serving to highlight the significance of the event or 
display in jurors’ minds. Accordingly, a “demonstrations” instruction 
should be given only if requested by counsel or if the court notifies 
counsel, in advance, that it plans to give the instruction. Depending 
upon the anticipated significance of a proposed demonstration or 
re-enactment, opposing counsel may need to consider whether to 
request a special instruction as the demonstration is about to be 

| presented. 


Any proposed demonstration by a witness that would require the 
witness to move from the witness chair should be noticed to the court 
and opposing parties in advance of the proposed demonstration or 
re-enactment. The representative instruction, if it is to be given, would 
need to be modified based on the particular circumstances of the trial to 
specifically address what was being demonstrated or re-enacted. 


Proper practice for use of demonstrations or re-enactments, there by 
an expert witness, was addressed in State v. Williams, 2020 ME 128, 
{9 21, 24~38. See also State v. Philbrick, 436 A.2d 844, 859-860 (Me. 
1981). 


Visual aids like photographs, displays, or diagrams prepared either 
before or during a witness’s testimony should be considered based on 
the Rules of Evidence and, depending on the circumstances, may not 
need to be noticed or approved in advance, or specifically addressed in 
an instruction, except as may be required by the Rules of Evidence or 
pretrial orders. 


Understanding of testimony, other evidence, or the theory of one’s case 
can be enhanced if supported by visual aids: diagrams, enlarged photo- 
graphs, blow ups of key exhibits, large text outlines of key issues, video 
displays of scenes, demonstrations or reenactment of certain events. 
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A visual aid does not have to be admissible as evidence, although it may 
be admitted if properly qualified. If a visual aid becomes an issue, it should 
be marked to become part of the record, M.R. Evid. 616(a), (d). A visual aid 
must be related to the testimony or argument that it supports, State v. Irving, 
2003 ME 31, { 22, and it must not divert the jury’s attention from the 
evidence or inject a risk of unfair prejudice into the proceedings, id.; Irish v. 
Gimbel, 1997 ME 50, J 14, 29. 


Counsel must plan in advance how a visual aid will be used before 
attempting to use it in front of the jury. Everything needed to display a visual 
aid should be brought to the courtroom, unless counsel are absolutely sure 
that the technology and/or materials needed for the display will be available 
and operating properly at the court when and where needed. 


Use of visual aids is not without limits. Items may be excluded or limited 
if they may tend to divert the jury’s attention from the evidence or appear 
designed to appeal more to emotion than reason, M.R. Evid. 616(b). See 
Trish v. Gimbel, 1997 ME 50, Jf 14, 29, where the Law Court criticized two 
instances of use of large posters that may have had a greater tendency to 
divert a jury’s attention from evidence than to improve their understanding 
of evidence. But see Irish v. Gimbel, 2000 ME 2, { 9 (use of poster permitted 
while counsel was making direct reference to it); State v. Corbin, 2000 ME 
167, Tj 4-10 (approving trial court’s use of a chart that was a State exhibit 
to assist the court’s jury instructions relating documentary evidence to the 
pending charges). 


Photographs, while very useful, must be examined to assure that, beyond 
depicting the scene at issue, they do not convey, by implication, information 
that should not be presented to the jury. For example, mug shot photos are 
useful to confirm identification but may need to be used cautiously or photo 
shopped to avoid suggesting that an individual has a prior criminal record. 
Compare State v. Dill, 2001 ME 150, {J 15-17 with State v. Almurshidy, 
1999 ME 97, J§ 13-17. Any photo shop or other alteration of pictures to be 
offered in court must be approved in advance. 
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§ 4-5 Note-taking Allowed. Instruction. 


During the course of this trial, those jurors who desire to do so will be 
allowed to take notes. You may or may not take notes as you wish. Whether 
you choose to supplement your observations and recollections by note- 
taking or whether you choose to rely solely on your observations and 
recollections as the basis for your deliberations, either choice is appropriate. 
The views of jurors who have and have not taken notes are entitled to equal 
consideration in your deliberations. 


If you elect to take notes, there are some rules that we ask you to follow: 


1. Do not allow note-taking to distract you from paying attention to 
evidence as it is being presented. You must carefully evaluate the 
testimony of each witness. To do so, you must observe the witness. 
Note-taking must not distract you from such observation. 


2. Take notes sparingly. Do not try to summarize all the testimony. 
That may distract you from important observation of the witnesses. 


3. The notes should be taken in notebooks supplied by the court 
officers. Notes should not be made by any other means. Particularly, 
notes should not be taken using smartphones or other electronic 
devices. During recesses, your notebooks will be collected and kept 
confidential by the court officer. They will be returned on resump- 
tion of the trial. 


4. You should not disclose the contents of your notes to anyone except 
during deliberations with the other jurors. 


5. You may use your notes in the course of jury deliberations. At the 
end of jury deliberations, your notebooks and any other written 
materials used in deliberations must be turned over to the jury 
officer. To protect the confidentiality of your deliberative process, 
the notes will be destroyed after the verdict is announced. 


6. Your notes are not a substitute for the verbatim record. They exist 
only to assist your recollection of the evidence. They should not be 
used to prove that your recollection of the evidence is superior to 
that of another juror who may have elected not to take notes. 
Note-taking does not have precedence over independent recollec- 
tion of evidence. 


As indicated earlier, all of you will discuss the case as equals in jury 
deliberations. Your views are entitled to equal consideration whether you 
have elected to take notes to support your recollection or whether you have 


EE ——— 
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elected to rely only on your recollections and observations as the basis for 
your deliberations. 


In addition, you must not attempt to take notes about the case during the 
course of recesses or when you leave the court at the end of the day. Such 
note-taking, outside of the courtroom, may raise a risk that matters occurring 
outside of the courtroom could affect your deliberations. The risk of such 
outside influences must be avoided. Accordingly, while in good faith you 
may believe it helpful to take notes to aid your recollection, you must not 
make notes regarding these proceedings during recesses. 


COMMENT 


The Maine Rules of Unified Criminal Procedure § 24(f) and Maine 
Rules of Civil Procedure § 47(e) give the court discretion to allow juror 
note-taking in appropriate circumstances. Key provisions of the rules 
direct that, if note-taking is allowed: 


e the court must instruct the jury on note-taking procedures and the 
appropriate uses of notes. 


¢ absent special circumstances, jurors should be allowed to use their 
notes during deliberations. 


* counsel may not request that jurors take notes or comment on jurors 
note-taking, and 


¢ when deliberations are completed, the notes are to be immediately 
collected and destroyed. 


The Advisory Committee comment for the 1996 note-taking rules 
makes the following points: 


¢ Note-taking by means other than writing, such as the use of an audio 
recording device[, a cell phone,| or laptop computer, is not permitted, 
however, an exception can be made to reasonably accommodate a 
disabled juror. 


¢ The court is expected to supply the materials necessary for jury 
note-taking and maintain proper control over such materials through- 
out the trial. 


[ Viewed today, this comment is problematic. There is a large body of 
jurors whose primary experience with note-taking is by use of digital 
devices, not pen and paper. Restricting note-taking to pen and paper, 
and banning removal of the notes and the note-taking device from the 
courthouse may compromise the capacity of many to take useful notes. 

- However, the answer is not to allow use of jurors’ personal electronic 
devices to take notes. As already documented in some instances, juror 
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use Of personal electronic devices can compromise jury integrity and 
confidentiality. See Comment to section 2-19.] 


The 1996 Advisory Committee report suggested that jury instructions 
on note usage should include the following cautions: 


(i) the jurors’ notes are merely aids to their memories and should not be 
given precedence over their independent recollection of the evidence; 


(ii) ajuror who has not taken notes should rely on his or her recollection 
of the evidence and should not be influenced by the fact that other 
jurors have taken notes; 


(iii) jurors should not allow their note-taking to distract them from 
paying attention to the evidence presented to them; and 

(iv) jurors must not disclose the contents of their notes except to their 
fellow jurors during deliberations. 


The immediate physical destruction requirement supports the rule’s 
intent that jurors’ notes not be used to impeach a verdict. Such use could 
invade the confidentiality of the deliberation process and, if anticipated, 
might inhibit note-taking. This requirement follows M.R. Evid. 606(b), 
which excludes evidence about a juror’s thought process or their 
deliberative activities. 

Before the 1996 rules, Maine had followed the common law practice 
of not allowing jurors to take notes. See State v. Fuller, 660 A.2d 915 
(Me, 1994); State v. Carey, 290 A.2d 839, 841 (Me. 1972). 


The note-taking option is most often discussed in the context of cases 
that are anticipated to be longer and more complex. The protections 
suggested in the representative instruction allowing note-taking are 
designed to avoid injection of extraneous matters into deliberations and 
assure confidentiality of juror thought processes and deliberations. 


Even back in the paper age, before digital communication became 
the norm, one experienced federal judge offered the following on 
note-taking: 


Note-taking is an acquired skill either specially learned 
(stenography) or correlated to a person’s level of education. We 
took no notes in grade school, few in high school, but many in 
college. Few persons have cause to take notes in their adult 
lives. As a result, a limited number of jurors have the skill; when 
the jury is allowed to take notes, only two or three jurors (in a 
12-person jury) actually do. I am concerned that the note-takers 
will become the dominant jurors by corroborating their views 
with notes. 


Marshall, A View From the Bench: Practical Perspectives on Juries, 
1990 University of Chicago Legal Forum, 147, 153 (1990). 
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Because of the risk that only a few jurors in a panel may be confident 
in pen and paper note-taking, it is important to emphasize that equal 
consideration be given to the views of note-takers and those who have 
elected to rely on their recollections and observations. Note-taking, 
when allowed, must not result in separation of a jury panel into some 
who are more equal than others or risk stigmatizing those who, for 
whatever reason, elect not to engage in note-taking. 


In some trials juror note-taking has been supplemented with use of 
juror notebooks, though juror notebooks have had little use in Maine. 
These notebooks may include instructions, witness lists, stipulations, 
significant exhibits, and other aids to understanding, and have been 
used in complex litigation, Consorti v. Armstrong World Indus., 72 F.3d 
1003, 1008 (2d Cir. 1995); Manual for Complex Litigation §§ 22.32, 
22.42 (3d ed. 1995); American Bar Association “Public Comment Draft 
No. 6 Civil Trial Practice Standards” (May 1997) St.2. Separate 
instructions regarding use of juror notebooks would be needed in the 
few cases when they may be employed. 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 1.08. 
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§4-5A Note-taking Not Allowed. Instruction. 


During the course of the trial, we ask that jurors not take notes. This is 
because the act of note-taking itself—or not taking notes—is a visible 
indication of what jurors may think is or is not important in trial 
presentations. The act of note-taking may also distract your attention from 
what a witness says or observations you might make about the witness. 
When the evidence is completed and you get back into the jury room and 
begin discussing the case, your collective recollection of the evidence will be 
pretty good. It will be aided by the closing statements of the attorneys. With 
these aids, and the support that will be provided by your collective 
recollection, we ask that you not take notes during the course of trial. 


In addition, you must not attempt to take notes about the case during the 
course of recesses or when you leave the court at the end of the day. Such 
note-taking, outside of the courtroom, may raise a risk that matters occurring 
outside of the courtroom could affect your deliberations. Should others 
observe your notes, it would violate the obligation to keep your thoughts and 
observations about the case confidential until after you reach your verdict. 
The risk of such outside influences must be avoided. Accordingly, while in 
good faith you may believe it helpful to take notes to aid your recollection, 
please do not make notes regarding these proceedings either during trial or 
during recesses. 


COMMENT 
(See comment following section 4-5.) 


4-23 COMMUNICATION AND INSTRUCTION § 4-6 


§ 4-6 Time Limits in Effect. Instruction. 


To promote most efficient use of your time and to permit some planning 
for appearance of witnesses and completion of the case, this trial is being 
conducted under time limits [agreed to by the parties]. Thus each side must 
make choices as to how they present their case and how they examine 
witnesses presented by the other side. However, each side will present what 
they believe is important and necessary for you to hear. 


You must decide the case based on what is presented to you. Do not 
speculate on what else might have been presented or try to guess what other 
questions might have been asked. As I said, choices must be made to respect 
the time limits under which this trial is being conducted. Thus, please do not 
speculate or draw any inferences about evidence you think may not have 
been presented or questions not asked. Decide this case only on what has 
been presented to you in this courtroom. 


COMMENT 


If time limits will govern evidence presentation, juries might be so 
instructed to prevent unwarranted inferences from a party’s choices in 
not presenting all possible witnesses and other evidence. The instruc- 
tion would be given before the start of trial. The “agreed to” statement 
in brackets would not be used when time limits are imposed by the 
court, not agreed to by the parties. 


The instruction would need to be modified if missing evidence may 
be a legitimate issue in the case. A modification of the instruction might 
also be given with the closing instructions. 


Jurors should not be told what the time limits are to avoid any 
temptation to watch the clock rather than pay attention to the trial. 


Trial courts have broad discretion to control the order and timing of 
presentation of evidence and to set and enforce reasonable time limits 
on hearings. Dolliver v. Dolliver, 2001 ME 144, 99 10—12.. Imposition 
of time limits on evidence in jury and non-jury trials has greatly 
expanded in recent years. 


Time limits are supported by M.R. Evid. 611(a) which indicates that 
the court “must” exercise reasonable control over the mode and order of 
examining witnesses and presenting evidence. See also Field and 
Murray, Maine Evidence, § 611.1 (6th ed. 2007); Wright and Gold, 
Federal Practice and Procedure, § 6164 (1993). 


In addition to Dolliver, opinions approving time limits include: 
- Bradford v. Dumond, 675 A.2d 957, 962-63 (Me. 1996); M.T, Bonk Co. 
v. Milton Bradley Co., 945 F.2d 1404, 1409 (7th Cir. 1991); and United 
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States v. Muhammad, 928 F.2d 1461, 1466-67 (7th Cir. 1991). 


Muhammad is particularly significant because it was a criminal case 
where defense counsel’s cross-examination was terminated by the court 
because of a witness’s scheduling problem. While noting the risk of a 
Confrontation Clause violation, the Seventh Circuit allowed the termi- 
nation, after an hour of examination, stating that “the Sixth Amendment 
only guarantees the defendant the opportunity for effective, not limit- 
less, cross-examination.” Id. 


Some Time Limit Issues: 


A. 


When Imposed: Time limits operate best if they are set during the 
pretrial conference process. That allows maximum opportunity to 
plan and focus presentations. If time limits are set during trial, an 
adequate record should be developed as to why a time limit is 
being established. See M.T) Bonk Co. v. Milton Bradley bene 
above; United States v. Muhammed, above. 


How Applied: Time limits are most effective when applied as an 
overall limit that each party may allocate among various choices: 
direct examination, cross-examination, reading or showing depo- 
sitions, etc., as they wish. It is important that the judge or some 
other court employee fairly keep track of time used. 


Less comprehensive time limits may result in some unfairness. 
“Cross can’t exceed direct” can harm an examiner of an impor- 
tant witness with little to say on direct. “Plaintiff's case limited to 
x time” may invite cross examiners to eat up plaintiffs time or 
visa-versa for a defendant’s time limit. 


Using Summaries of Evidence: Successful implementation of 
time limits can be promoted by summaries of more extensive 
evidence to aid in focusing jurors on the fact disputes they must 
resolve. The First Circuit discussed use of summaries in United 
States v. Milkiewicz, 470 F.3d 390, 395-98 (1st Cir. 2006). There 
the court noted that summaries may be offered under Rule of 
Evidence 1006, explicitly addressing summaries, and also under 
Rule of Evidence 611(a), allowing court control of presentation 
of evidence, and Rule of Evidence 703, when offered to support 
an expert opinion. Jd. 


Rule of Evidence 1006, allows use of summaries of “volumi- 
nous writings, recordings, or photographs that cannot be conve- 
niently examined in court.” M.R. Evid. 1006. Under Rule 1006, 
the court can promote excerpting significant documents, like 
deeds, and require use of summaries to replace piece-by-piece 
presentation of financial documents. Only the summaries, not the 
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total documentation, come before the jury as substantive evi- 
dence under Rule 1006, although Rule 1006 summaries may be 
used when some or all of the underlying documents have been 
admitted into evidence. Milkiewicz, 470 F.3d at 395-96. 


The prerequisites for use of summaries pursuant to Rule 1006 
are that: (1) the underlying documents must be so voluminous 
that they cannot be conveniently examined in court, (2) the 
proponent of the summary must have made the underlying 
documents available for examination or copying at a reasonable 
time and place, (3) the underlying documents must be admissible 
in evidence, (4) the summary must be accurate and nonprejudi- 
cial, and (5) the summary must be properly introduced through 
the testimony of a witness who supervised its preparation. LDC 
Gen. Contr. y. LeBlanc, 2006 ME 106, {§f 10-13; United States v. 
Modena, 302 F.3d 626, 633 (6th Cir, 2002), cert. denied, 537 U.S. 
1145 (2003). 


The court may permit or require summaries of prior under oath 
statements such as testimony from a prior trial or a deposition. 
See United States v. Leon-Reyes, 177 F.3d 816, 819-20 (9th Cir. 
1999). “Summaries, therefore, must be scrutinized by the trial 
court to ensure that they are accurate, complete, not unduly 
prejudicial, limited to the relevant issues, and confined by 
appropriate jury instructions.” Jd. at 820. 

If there is any dispute about the accuracy of summaries, the 
record, but not the material going to the jury, should include the 
complete documentation. 


See also section 4-6A Stipulations; Agreed Facts; section 6-10, 
Evidence to Be Considered; section 6-12, Missing Witness: No Inference. 
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§ 4-7 Curative Instructions; Limiting Instructions: Matters to Be 
Disregarded. 


There are three types of situations when juries may be instructed to 
disregard or limit consideration events or evidence that they have already 
seen or heard. 


1. When a jury, or individual jurors, see or hear statements or actions 
that are not proper evidence, argument of counsel, or other events, 
the jury must be given a curative instruction to disregard such 
matters to limit their potential prejudicial effect on the trial. 


2. When evidence is initially admitted, or statements are made in 
openings or the initial description of the case to the jury, that 
address parties, issues or evidence that, during trial, are removed 
from the case, the jury must be given a curative instruction so that 
it will not consider matters that they may have heard but which, 
because of trial developments, are no longer relevant to the issues 
the jury will decide. 


3. There will be some evidence that may be admitted, but only for a 
limited purpose, and the jury must be advised of the limited purpose 
for which any such evidence may be considered. 


Beyond these three situations, special caution is required when a jury may 
be presented a statement implicating a criminal defendant that has been 
made by a nontestifying co-defendant. State v. Boucher, 1998 ME 209; see 
also Gray v. Maryland, 523 U.S. 185 (1998); Bruton v. United States, 391 
U.S. 123 (1968). 


Curative Instructions: Improper Evidence or Events 


When evidence or argument is presented that the court deems to be 
improper, and a curative instruction is requested, the court should promptly 
give a curative instruction so that the jury understands that they should not 
consider, or hold against a party, what they may have just seen or heard. The 
Law Court has indicated that it will generally defer to: 


the determination of a presiding Justice, who has the immediate feel 
of what is transpiring, that a curative instruction will adequately 
protect against the jury’s giving consideration to matters which have 
been heard but have been stricken as evidence. 


See State v. Conner, 434 A.2d 509, 512 (Me. 1981). See also State v. Scott, 
2019 ME 105, | 23; State v. Nobles, 2018 ME 26, 417 (referencing trial 
court’s “superior vantage point” in addressing such issues); State v. Nelson, 


2010 ME 40, {{ 6. 
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A jury is presumed to follow instructions, including curative instructions 
directing them to disregard improper testimony or argument, or other 
matters. See State v. Carillo, 2021 ME 18, {J 25-26; State v. Pillsbury, 2017 
ME 92, { 19; State v. Dolloff, 2012 ME 130, [f 55, 72; State v. Bridges, 2004 
ME 102, { 10; Thibodeau v. Slaney, 2000 ME 116, J 28; State v. Chasse, 
2000 ME 90, { 13. See also Weeks v. Angelone, 528 U.S. 225, 233 (2000). 
The presumption that curative instructions will be followed is strengthened 
when the final instructions remind the jurors to disregard any stricken 
testimony or other events, Carillo, [ 25; State v. Nichols, 495 A.2d 328, 330 
(Me. 1985). See also State v. Begin, 2015 ME 86, J 28, and sections 6-10, 
8-4 below. , 


Curative instructions will be considered inadequate to eliminate prejudice 
only when there exists exceptionally prejudicial circumstances or prosecu- 
torial bad faith that would incurably taint the jury’s verdict. See State v. 
Nobles, 2018 ME 26, [ 18; State v. Logan, 2014 ME 92, { 14; State v. 
Chasse, 2000 ME 90, 7 13; State v. Bennett, 658 A.2d 1058, 1063 (Me. 
1995); State v. Hilton, 431 A.2d 1296, 1302 (Me. 1981). 


The same observations apply to improper statements by attorneys in the 
course of trial, sometimes described, when made by government attorneys, 
as prosecutorial misconduct. See State v. Dolloff, 2012 ME 130, { 32. The 
trial courts have a wide range of discretion in addressing improper 
statements by attorneys made during the course of a jury trial. See State v. 
Hinds, 485 A.2d 231, 237 (Me. 1984) (generally, curative instructions may 
be sufficient to remedy instances of prosecutorial misconduct). Any concern 
created by improper statements made by a prosecutor is likely to be cured by 
a prompt and appropriate curative instruction, when such an instruction 
specifically addresses the prosecutor’s misconduct. Dolloff, at { 32 (citing 
Robert W. Clifford, Jdentifying and Preventing Improper Prosecutorial 
Comment in Closing Argument, 51 Me. L. Rev. 241, 266 (1999)). See also 
State v. Fay, 2015 ME 160, ff 9—11 (requesting curative instruction, rather 
than motion for mistrial, usually better choice to address concerns about jury 
receiving improper information). 


Curative Instructions: Issue Removed from Case 


On some occasions, parties or issues may be dismissed or severed from 
the case after the trial has begun. Examples of cases which proceeded after 
a party who began the trial was out of the case include: State v. Mishne, 427 
A.2d 450 (Me. 1981) (co-defendant pleads); State v. Smith, 415 A,2d 553 
(Me. 1980) (co-defendant severed). 


When a party is removed from a case, some comment to the jury is 
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necessary. Following in section 4-9 is a recommended instruction regarding 
disposition of charges against a co-defendant. The instruction would be 
given at the point when the co-defendant leaves the case. It might also be 
given with the general instructions after trial. 


Limiting Instructions 


Certain evidence may be admitted for a limited purpose, and the jury may 
be instructed regarding the limited purpose of the evidence and that it cannot 
be used, for example, to infer that, because of his character, the defendant 
perpetrated the acts charged in the case. See United States v. Velazquez- 
Fontanez, 6 F.4th 205, 220 (ist Cir. 2021). A frequently occurring example 
is hearsay testimony that is admitted, not for the truth of the matter stated by 
the declarant, but for some other purpose such as indicating the witness’s 
state of mind or understanding of events. Other examples of evidence that 
may call for a limiting or qualifying instruction are evidence of prior 
convictions, prior bad acts, good character, or consequences of conviction on 
the pending charge. Instructions on these points are included among the 
representative instructions in Chapter 6 below. A jury will be presumed to 
follow limiting instructions. See Chasse, 2000 ME 90, J 13; Weeks, 528 U.S. 
at 233. 


Note also, when the prosecution offers very adverse evidence on an issue 
that may give rise to a limiting instruction, the defense will likely have the 
right to offer contrary evidence, if it may be available, see United States v. 
Rosario-Perez, 957 F.3d 277, 289-294 (1st Cir. 2020), setting up the “trial 
within the trial” that courts often seek to avoid. 


Practice Point for Counsel 


Better practice favors giving a limiting or curative instruction when 
requested. See State v. Mingo, 628 A.2d 1042, 1046 (Me. 1993); MLR. Evid. 
105. In determining whether to request a limiting or curative instruction, 
counsel must balance the need to have the jury understand the limitation or 
exclusion of the evidence or argument to be addressed by the instruction, 
against the possibility that such an instruction may give undue significance 
to the evidence in the jury’s mind. State v. Cheney, 2012 ME 119, J 18 n.2; 
State v. Roman, 622 A.2d 96, 99 (Me. 1993); State v. Rogers, 389 A.2d 36, 
38 (Me. 1978). 


One experienced judge compared a limiting instruction to an act of 
throwing a skunk into the jury box and telling the jury not to smell it. Need 
for limiting instructions must always be balanced against this risk. Accord- 
ingly, while limiting instructions should be given when requested, the court 
is unlikely to give such instructions sua sponte because counsel may have 
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valid tactical reasons for not wanting an instruction to highlight a point. 
Roman, at 99. 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 3.07. 
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§ 4-8 Previous Trial. Instruction. 


You may hear [have heard] reference to a previous trial of this case. A 
previous trial did occur. But you must decide this case entirely on the 
evidence presented in this trial to assure that this trial is fair to the State and 
the defendant. You must not consider the fact of a previous trial in any way 
when you decide whether the State has proven, beyond a reasonable doubt, 
that the defendant committed the crime. 


COMMENT 


This instruction is not recommended unless the jury learns of the 
prior trial or evidence of the prior trial must be presented. The 
instruction is based on Pattern Criminal Jury Instructions for the 
District Courts of the First Circuit, § 1.03 (2019). The First Circuit 
commentary notes that it is practice in some other circuits that this 
instruction not be given unless requested by the defense. 


In State v. Bridges, 2004 ME 102, 9% 7, 10-12, the Law Court 
complimented the trial court’s addressing a witness’ inadvertent refer- 
ence to a prior trial by advising the jury that mention of previous 
hearings by witnesses was not unusual because some cases require 
hearings to resolve evidentiary issues prior to the trial before the jury. 
The Law Court affirmed the denial of a mistrial request based on the 
reference to the prior trial. Id. 
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§ 4-9 Removal of Co-Defendant from a Case. Instruction. 


At the beginning of the trial you were told that each defendant, 
and, Wass accused of committing the crime of 
___________.. The charge against one of the defendants, 
has been disposed of [separated from this trial] and is no longer part of this 
trial. You must not consider the fact that__mtmt._ is no longer part of 
the trial when you are asked to decide whether the State has proven, beyond 
a reasonable doubt, that the defendant, ===>, committed the crime. 


The following evidence is no longer in this case: [Describe evidence]. You 
must not consider any of this evidence when you decide whether the State 
has proven, beyond a reasonable doubt, that the defendant, => 
has committed the crime of 


COMMENT 

General considerations for severance of defendants before trial are 
discussed in State v. Chesnel, 1999 ME 120, J 1-13. Resolution of 
cases involving co-defendants and consequences that may have oc- 
curred to co-defendants should not be considered by the jury, whether 
or not the co-defendants were originally joined for trial. United States 
v. Ofray-Campos, 534 F.3d 1, 18-24 (ist Cir. 2008) (discussing 
extensively problems or jurors receiving information—there learning of 
convictions of co-conspirators—that was not part of the trial evidence). 


Marshall, et als., Pattern Criminal Jury Instructions § 17, Report of 
the Federal Judicial Center Committee to Study Criminal Jury Instruc- 
tions (1982), includes the following commentary: 


The committee recommends that the jury be advised, to the 
extent practicable, specifically which evidence it should not 
consider, 


No reference should be made in this situation to a plea of 
guilty by the co-defendant (if that is the basis for disposition of 
the charge, as opposed to a dismissal for lack of evidence), If the 
jury should become aware of the plea it should be strongly 
instructed that it is not to consider or discuss the plea in deciding 
the case of the remaining defendant or defendants. 
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§ 4-10 Settlement: Removal of Party From Case. Instruction. 


At the beginning of the trial you were told that this case involved claims 
OF iwisoeat lle ai al OORT Rt i seal ake 9 ales ne Canis 
against__._== shave been separated from this trial and are no longer 
part of this trial. 


You must not consider the fact that___-._ is no longer part of this 
trial in determining whether the remaining claims are proven. No inference 
of any kind may be drawn from a party’s separation from a trial during the 
trial. 


The following evidence is not to be considered further in this case: 

[Describe any evidence that related only to the separated 

party]. You must not consider any of this evidence when you decide whether 
the elements of the claims which remain in this case are proven. 


COMMENT 


Procedure when there is a partial settlement and release in multiparty 
cases is addressed in 14 M.R.S. §§ 156 and 163, 


When a party is removed from a civil case during trial, the actual 
reasons for the removal—usually settlement, sometimes bankruptcy or 
personal issues of attorney or client—generally must not be disclosed to 
the jury. This is to prevent improper inferences being drawn from the 
withdrawal that are not relevant to the issues left for the jury as to 
whether plaintiff can prove the claim against the remaining defendants. 


Disclosure of prior settlements against others is expressly prohibited 
by statute. 14 MLR.S. § 163, Bennett . Forman, 675 A.2d 104 (Me. 
1996). Sometimes remaining defendants are allowed to present settle- 
ment evidence to question credibility of witnesses called by the plaintiff 
and connected to the settling party. If there has been evidence admitted 
that related only to a separated defendant, that evidence should be 
identified and the jury told to disregard it. 


For settlement and party removal issues generally, see Peerless 
Division, Lear Siegler, Inc. v. United States Special Hydraulic Cylin- 
ders Corp., 1999 ME 189; Weeks, The Unsettling Effect of Maine Law — 
on Settlement in Cases Involving Multiple Tortfeasors, 48 Maine L. 
Rev. 77 (1996). 
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§ 4-11 Absent or Disruptive Defendant. Instruction. 


Members of the Jury: [Mr./Ms. Defendant] has elected to be absent from 
this trial. However, whether [ ] is present or absent should be accorded no 
significance and must make no difference in your evaluation of the evidence 
and in deciding whether the State has met its burden of proving the charge[s] 
beyond a reasonable doubt. 


COMMENT 


Without a court-approved waiver of appearance for a misdemeanor 
defendant, a jury trial cannot start without a criminal defendant being 
present. M.R.U. Crim. P. 43. In a misdemeanor case, the court may 
permit a defendant to be absent from trial. However, this is a matter 
within the discretion of the trial court pursuant to M.R.U. Crim. P. 43. 
Accordingly, the court may require a misdemeanor defendant to be 
present, even when the defendant asks to be excused. See State v. 
Rossignol, 654 A.2d 1297, 1298-99 (Me. 1995); State v. Lapointe, 357 
A.2d 882, 887 (Me. 1976). 


Once a trial has begun, the court has discretion to continue the trial 
following a defendant’s voluntary absence, whether the absence results 
from (i) the defendant’s leaving or refusing to enter the courtroom, see 
State v. Murphy, 2010 ME 140, 9] 14, 15, 17; or (ii) the defendant’s 
escape from or failure to appear for a trial that commenced with the 
defendant present, see State v. Chasse, 2000 ME 90, { 9; State v. Butler, 
674 A.2d 925 (Me. 1996); State v. Howard, 588 A.2d 1203 (Me. 1991). 
Trial is viewed as having commenced when the defendant is present at 
jury selection. State v. Tenney, 2003 ME 100, 99 8-9. Thus a trial may 
continue with a defendant absent after jury selection, but before the jury 
is sworn. Id. 


When a defendant absents himself or herself from trial, the court has 
a duty to conduct sufficient inquiry to justify a finding that the absence 
is voluntary, to make such a finding on a preliminary basis, and to afford 
defendant opportunity to explain the absence. See Tenney, [J 8-11; 
State v. Chasse, 2000 ME 90, {{ 9-11. The court may refuse to reopen 
the evidence to allow testimony of a defendant returned to custody after 
the close of the evidence. Id. 


A variant on the fleeing defendant is the defendant who by choice or 
because of disruptions is removed from the presence of the jury, but 
remains in the courthouse and in contact with counsel. See State v. 
Barrett, 577 A.2d 1167, 1172-73 (Me. 1990); L‘Abbe v. DiPaolo, 311 
F.3d 93, 96~99 (1st Cir. 2002). Such instructions must be addressed on 
a case-by-case basis. 
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The court must be careful to assure that any issues of threats or 
disruptions are properly reflected in the record. See State v. Murphy, 
2010 ME 140, ¥ 17; see also United States v. Brazel, 102 F.3d 1120, 
1156-58 (11th Cir. 1997) (where threats were communicated by 
defendants holding fingers to their heads in a shooting manner). 


The court’s response to disruptions should be measured, beginning 
with a strong warning but leading to physical restraint or removing a 
party from the courtroom if necessary. See Hlinois v. Allen, 397 U.S. 
337, 346, 90 S. Ct. 1057, 25 L. Ed. 2d 353, reh’g denied, 398 U.S. 915 
(1970); United States v. Brazel, above; United States v. Beasley, 72 F.3d 
1518, 1530 (11th Cir. 1996); United States v. Stewart, 20 F.3d 911, 915 
(8th Cir. 1994); King v. Rowland, 977 F.2d 1354, 1357 (9th Cir. 1992). 
Having a defendant appear visibly shackled in the presence of the jury 
should be considered only in extraordinary circumstances. Deck y. 
Missouri, 544 U.S. 622, 125 S. Ct. 2007, 2011-12, 161 L. Ed. 2d 953 
(2005). 


Contempt sanctions may also be used. See State v. Williams, 2020 
ME 17, ¥f 10-12; United States v. Perry, 116 F.3d 952, 954—56 (1st Cir. 
1997). When a courtroom disruption occurs, and a mistrial is not 

_ appropriate or necessary, the jury should be instructed to disregard the 
disruption and decide the case on the merits. See United States v. Stotts, 
792 F.2d 1318 (Sth Cir. 1986). In Williams, the defendant, representing 
himself with backup counsel, was a “combative litigant” who repeat- 
edly disregarded the court’s rulings and instructions, badgered wit- 
nesses, and asked inappropriate questions. The Law Court commended 
the trial court’s conduct of the trial, noting that it had instructed the jury 
that, although the court had exchanges with the defendant, the jury 
alone was required to decide the facts based on the evidence presented. 
Id. ¥ 12. 


A disruptive defendant should not be allowed to turn the disruption 
to advantage by causing a mistrial or other result in the defendant’s 
favor. State v. Murphy, 2010 ME 140, ¥ 17; United States v. Rodriquez- 
Velez, 597 E.3d 32, 43 (1st Cir. 2010). Sometimes a defendant may be 
disrespectful or attempt to provoke a judge to get a response that may 
support a defendant’s call for a judge to recuse. In Murphy, J 18, the 
Law Court addressed such an attempt to promote a recusal in State v. 
Murphy, 2010 ME 140, { 18, stating: 


Despite Murphy’s provocations and claims that the judge should 
have recused because of Murphy’s filing actions against the 
judge and criticism of the judge, the court appropriately 
maintained the proceedings to their completion. Recusal is 
discretionary and, as we have observed, judges should avoid 
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recusal in situations when parties engage in actions seeking to 
cause recusal. 


A judge should not recuse himself or herself “merely because a 
completely unfounded claim of prejudice [is] lodged against 
him by a defendant.” State v. Aubut, 261 A.2d 48, 50 (Me. 
1970). We recognize the sensitivity with which a motion for 
recusal must be treated by a judge. Judges must ascertain 
whether they, in fact, come within any of the categories 
requiring disqualification in the Code of Judicial Conduct and 
whether there is any other basis upon which their impartiality 
may reasonably be questioned. See [MAINE CODE JUD. CON- 
DUCT, RULE 2.11 AND THE ADVISORY NOTES TO RULE 2.11]. At 
the same time judges must not allow litigants to utilize the 
process of a recusal motion to delay or thwart the judicial 
proceedings where there is no reasonable basis for the motion 
and it is obvious on its face that it was intended to halt or delay 
the litigation. “A judge is as much obliged not to recuse himself 
when it is not called for as he is obliged to when it is.” Jn re 
Drexel Burnham Lambert, Inc., 861 F.2d 1307, 1312 (2d Cir. 
1988). 


§ 4-11 


The Murphy opinion then quoted a paragraph from In re Michael M., 
2000 ME 204, J 14. 


§ 4-12 MAINE JURY INSTRUCTION MANUAL 4-36 


§ 4-12 Charges Dismissed or Separated from Case. Instruction. 


At the beginning of the trial you were told that the defendant had been 
accused of == different crimes: [Brief descriptions]. Since then, 
the charge of __..-_-_-______ has been disposed of. It is no longer of concern 
to you. The only charge before you for decision is 


COMMENT 


State v. Vahlsing, 557 A.2d 946 (Me. 1989), addressed how the jury 
should be advised that some of the original charges have been 
dismissed by granting of a motion for a judgment of acquittal. See State 
v. Paquin, 2020 ME 53, {40-45 (when charges are dismissed after 
jeopardy has attached, court should enter judgment of acquittal). The 
trial court should not advise the jury that the court has granted the 
motion for acquittal of some charges. It is sufficient to advise the jury 
that the charges dismissed are no longer before the jury for consideration. 


Informing the jury of the reason that a dismissed charge is no longer 
before them risks suggesting, by inference, that there is sufficient 
evidence to support the charges remaining before the jury. See State v. 
Cloutier, 1997 ME 96, { 16. 


The instruction may have to be given during trial or as part of the 
closing jury instructions, depending upon the circumstances of the case. 


Further, it may be necessary to advise the jury that it must not 
consider certain evidence if the evidence only related to charges 
removed from the case. 


Different considerations apply when the State initially charges two or 
more crimes arising out of the same event, but, prior to trial, one or 
more of the charges is resolved by a plea or a dismissal. The jury would 
not be advised about the prior resolution of a charge, and the resolved 
charge should not be referenced by the State unless the door is opened 
to address the charge by a statement by the defense. If the previously 
resolved charge is raised in the evidence, the court should advise the 
jury that it must resolve the case before it based only on the evidence 
presented at trial about the pending charges, without regard to the 
previously resolved charge and how it was resolved. 


Sometimes a double jeopardy issue may arise when crimes initially 
charged together are later resolved at different times. In State v. Labbe, 
2009 ME 94, the Law Court found no double jeopardy violation when 
a person was charged with both operating after suspension and violation 
of condition of release, with the operating after suspension being the 
new criminal conduct violating the condition of release. Jd., { 1. Labbe 
pled guilty to the operating after suspension charge, then sought 
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dismissal of the violation of condition of release charge, asserting that 
further prosecution was barred by the double jeopardy clause. The Law 
Court held that as the criminal charges based on the same event had 
been charged at the same time, they could each be prosecuted to 
conviction, and that the defendant could not prevent later prosecution 
on one charge by an earlier plea of guilty to the other charge. /d., 
{I 6-13. 


Prosecution of related charges at different times was addressed in 
State v. Gessner, 2021 ME 41. In Gessner, the defendant escaped from 
a State mental health facility in Kennebec County, then travelled to 
Sagadahoc County where he was charged with criminal threatening. 
The defendant was acquitted of the criminal threatening charge after a 
trial in Sagadahoc County. The State then charged the defendant with 
escape in Kennebec County. At a hearing on a motion to dismiss, the 
trial court found that the escape in Kennebec County and the later 
criminal threatening in Sagadahoc County arose from the same criminal 
episode. /d,, [9 7, 20-21. On appeal from the trial court’s denial of the 
motion to dismiss, the Law Court held that, based on the trial court’s 
finding, the later filing and prosecution of the escape charge was barred 
by the Double Jeopardy Clause. Jd., {4 22-23. 


The U.S. Supreme Court addressed application of the Double 
Jeopardy Clause to severance of related charges in Currier v. Virginia, 
201 L. Ed. 2d 650 (2018). There, in an extensive review of severance 
and double jeopardy issues, the Court held that when a defendant seeks 
or consents to severance of related offenses that are usually tried 
together, and is tried and acquitted of some offenses in an initial trial, 
the Double Jeopardy Clause would not bar a subsequent trial and 
conviction on a related offense that had been severed, even if evidence 
used in the first trial had to be used in the second trial that led to a 
conviction. Jd., 656-664. 
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§ 4-13 Charges Consolidated. Instruction. 


At the beginning of the trial, you were told that [the defendant] had been 
accused of six counts of [unlawful sexual contact]. These counts have now 
been consolidated into two counts for your consideration. The first consoli- 
dated count charges unlawful sexual contact between [ ] and [ ]. The second 
consolidated count charges unlawful sexual contact between [ ] and [ ]. You 
must examine all of the evidence to determine, separately for each the two 
remaining charges, if the State has proven beyond a reasonable doubt that 
[the defendant] committed an act of unlawful sexual contact within the times 
alleged. 


COMMENT 


Procedure for cases where several counts are consolidated into one is 
discussed in State v. Bagley, 507 A.2d 560 (Me. 1986). There the Law 
Court approved a trial judge’s reducing 15 sex abuse counts to six 
counts for submission to the jury by a combination of directed verdicts 
on five counts, consolidation of seven counts into three counts and 
presenting three counts as charged. The Court found no obvious error in 

_ this practice, noting that when an indictment suffers from multiplicity 
because it charges the same offense in two or more counts, consolida- 
tion or merger of the counts, not dismissal of counts, is the appropriate 
remedy. State v. Bagley, 507 A.2d 560, { 563 (Me. 1986). 


See also State v. Armstrong, 2020 ME 97, {11 (re: post-verdict 
remedy when a defendant is convicted on multiple verdicts for the same 
offense: “We take this opportunity to state a uniform rule of practice: 
when a trial results in multiple verdicts for the same offense, the 
appropriate procedure to prevent a double jeopardy violation is to 
merge, not dismiss, the duplicative counts... . The result of this 
procedure will be multiple findings of guilt but only one conviction and 
one sentence.”) Armstrong referenced and effectively overruled State v. 
Paquin, 2020 ME 53, {§[ 25-29, and State » Murphy, 2015 ME 62, 
{ 28, to the extent that those opinions ordered dismissal of duplicative 
counts charging the same offense following conviction by a jury on 
multiple counts. 


Sometimes a single criminal event that can be committed in different 
ways may be charged in separate counts, one for each alternative way 
of committing the crime. Charging a single criminal event by two 
separate counts, and asking the jury to decide each, does not violate 
constitutional double jeopardy restrictions, provided that if the jury 
finds guilt on each count, the convictions are consolidated or merged, 
post-verdict, so that there is only a single conviction and sentence for 
the single criminal event. State v. Armstrong, 2020 ME 97, J¥ 10-12, 
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and 2019 ME 117, ¥{ 24-26; State v. Bellavance, 2013 ME 42, 
{4 20-21; State v. Robinson, 1999 ME 86, J 13. 


See also section 6-3 discussing joinder or merger of charges; State v. 
Freeman, 2014 ME 35, § 1 n.l where the defendant was convicted of 
two counts of aggravated attempted murder arising from the same 
arson; the trial court had considered the two convictions as one for 
purposes of sentencing; and the Law Court did not suggest any problem 
with considering the two convictions as one in affirming the resulting 
sentence; State v. Flynn, 2015 ME 149, {Jf 30-39 (approving naming 
several victims of a single theft in a single count); State v. Myers, 407 
A.2d 307, 308-309 (Me. 1979) (approving pretrial consolidation of 
four counts naming separate theft victims into a single count of theft). 


Consolidation is not viewed as resulting in a dismissal or a judgment 
of acquittal on any one of the consolidated counts. Thus, the defendant 
is not subjected to double jeopardy when a consolidated count is 
submitted to a jury. 


When an indictment is presented in two or more counts to address 
alternative means of committing one crime, the court may elect to 
consolidate the two changes into one instruction to allow the jury to 
consider the alternative means of committing the crime but reach only 
one verdict. See State v. Moon, 2000 ME 142, {J 11, 12. While the jury 
must be unanimous that the crime charged was committed, they need 
not all agree on one among several alternative means of committing the 
crime. See State v. Erskine, 2006 ME 5, {J 12-19 (Gury properly not 
required to be unanimous in choosing between intentional and knowing 
murder and depraved indifference murder); see also State v. Huy Van 
Nguyen, 2010 ME 14, J 11-16; State v. St. Pierre, 1997 ME 107, 
{4 5—7; United States v. Hernandez-Albino, 177 F.3d 33, 40 (1st Cir. 
1999). 


When separate similar incidents, such as sex acts or drug transac- 
tions, or acts against separate victims, are the evidence for a single 
charge, the jury should be instructed that they must find the elements of 
the crime proven as to at least one specific incident or one specific 
victim in order to convict. See section 6-65, discussing a specific 
unanimity instruction. 
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§ 4-14 Claims of Privilege. 


Claims of privilege and comments to juries on such claims are governed 
by M.R. Evid. 512 and 513. Those rules and accompanying commentary can 
be reviewed when a claim of privilege is or may be asserted in a jury trial 
context. 


A. Process to Address Privilege Claims 


Proper process for a court to evaluate a witness’ claim of privilege, 
particularly a claim of the privilege against self-incrimination, is addressed 
in State v. Norwood, 2014 ME 97, Jj 6—14. Jury trials must be conducted, 
to the extent possible, to facilitate assertion and court resolution of claims of 
privilege outside the presence of the jury, fd.. J 11; State v. Cross, 1999 ME 
95, (1 5-6; M.R. Evid. 512(b). If a person seeking to invoke the Fifth 
Amendment privilege against self-incrimination is concerned about making 
disclosures on the record with prosecutors or others with adverse interests 
present, the court may elect to conduct the inquiry in camera. Norwood, { 11 
n.1 (citing Adam v. MacDonald Page & Co., 644 A.2d 461, 464 n.8 (Me. 
1994); United States v. Argomaniz, 925 F.2d 1349, 1355 (11th Cir. 1991)). 


In determining whether a claimant has validly invoked a privilege, the 
court need not ascertain with absolute certainty the precise basis for 
invoking the privilege. Norwood, J 10. Instead, Norwood indicates: “it need 
only be evident from the implications of the question, in the setting in which 
it is asked, that a responsive answer to the question or an explanation of why 
it cannot be answered might be dangerous because the injurious disclosure 
could result.” fd. (citations omitted). The judge evaluating the claim must 
give the benefit of any reasonable doubt to the person claiming the privilege. 
Td. (citation omitted). 


A defendant who elects to testify cannot then claim the privilege against 
self-incrimination to prevent the State’s cross-examination on issues reason- 
ably related to the direct examination. McGautha v. California, 402 U.S. 
183, 215, 91S. Ct. 1454, 28 L. Ed. 2d 711 (1971); State v. Butsitsi, 2013 ME 
2, Jf 11-18, 60 A.3d 1254. In Ohler v. United States, 529 U.S. 753, 
759-760, 120 S. Ct. 1851, 146 L. Ed. 2d 826 (2000) the Court, quoting 
McGautha at 215, observed: 


It has long been held that a defendant who takes the stand in his own 
behalf cannot then claim the privilege against cross-examination on 
matters reasonably related to the subject matter of his direct 
examination. . .. It is not thought overly harsh in such situations to 
require that the determination whether to waive the privilege take 
into account the matters which may be brought out on cross- 
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examination. It is also generally recognized that a defendant who 
takes the stand in his own behalf may be impeached by proof of 
prior convictions or the like. . .. Again, it is not thought inconsis- 
tent with the enlightened administration of criminal justice to 
require the defendant to weigh such pros and cons in deciding 
whether to testify. 


In a proceeding outside the presence of the jury, when a witness is directed 
to answer a question or testify about a matter, it may be good practice to 
allow under oath questioning about the issue before the jury returns. Such an 
on-the-record examination reduces the risk of a change of position by the 
witness in front of the jury and allows the judge to address any continuing 
reluctance to answer questions without risk of prejudice in front of the jury. 
If necessary, the recorded under-oath testimony can be later read to the jury. 
See State v. McKenna, 1998 ME 49, J 2—4 (approving later reading to jury 
of testimony given under oath out of presence of jury, when court was 
concerned about whether witness might appear and how witness might 
perform in front of jury). 


B. Comment On and Inferences From Privilege Claims 


Generally, a claim of privilege in a criminal case and a claim of privilege 
by a non-party witness in a civil case is not a proper subject of comment by 
the court or counsel. In a criminal case, a defendant is entitled to an 
instruction that the jury must draw no inference from a claim of privilege if 
the jury learns of a defendant’s claim of a privilege and might draw an 
adverse inference from the claim, M.R. Evid. 512(c). See also section 6-8 
addressing proper practice and instruction when a defendant elects not to 
testify in a criminal trial. The law regarding claims of the privilege against 
self-incrimination by a party in a civil case is governed by M.R. Evid. 513(a) 
& (b) which state: 


(a) Comment permitted. In a civil action, a party’s claim of the privilege 
against self-incrimination is a proper subject of comment by a judge or by 
counsel, regardless of whether the party claimed the privilege in the present 
proceeding or on a prior occasion. 


(b) Inference permitted. In a civil action, the fact finder may draw an 
appropriate inference from a party’s claim of the privilege against self 
incrimination. 

The commentary supporting Rule 513 in its Adviser’s Note and in Field 
& Murray, Maine Evidence, §§ 513.1-513.3 (6th ed. 2007), suggests that 
Rule 513 may have changed prior practice and indicates that comment on 
assertion of such a privilege should be approached with caution. 
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In In re Child of Scott A. 2019 ME 123, { 13, the Law Court approved the 
trial court’s drawing an adverse inference from a father’s claim of the 
privilege against self-incrimination in a termination of parental rights 
proceeding. When a party to a civil case declines to testify on a certain 
matter, asserting the privilege against self-incrimination, the court, upon 
request, may instruct the jury that the jury may draw an appropriate 
inference from the party’s claim of the privilege. 


As a matter of good practice, a party’s claims of the privilege against self 
incrimination in a civil case should first be addressed out of the presence of 
the jury to determine (i) if the privilege will in fact be asserted in front of the 
jury, and (ii) whether or not there may be good cause for the court, in the 
exercise of its discretion, to decline to instruct regarding the appropriate 
inference the jury might draw. 


In both criminal and civil trials, somewhat different rules regarding 
adverse inferences, attorney comment, and jury instruction may apply when 
a party or witness introduces an issue by testifying about it, then asserts a 
privilege, usually self-incrimination, to attempt to limit cross-examination 
about the same issue. See State v. Butsitsi, 2013 ME 2, {11-18 approving 
the trial court giving an instruction noting the defendant’s reluctance to 
answer questions about an issue on cross-examination when the defendant 
had raised the issue in his direct examination. 


When a witness elects to testify to matters covered by a Fifth Amendment 
privilege, that privilege may be waived. Brown v. United States, 356 U.S. 
148, 155-56 (1958). Then the trial court must determine whether the witness 
validly invokes the privilege. State v. Robbins, 318 A.2d 51, 57 (Me. 1974). 
On appeal the trial court’s determination that a witness has properly invoked 
the Fifth Amendment privilege is reviewed for an abuse of discretion. See 
United States v. Castro, 129 F.3d 226, 229 (ist Cir. 1997), 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 2.12. 
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§ 4-15 Translator, Interpreter. Instruction. 


Members of the Jury: A [translator] [interpreter] may be used during the 
trial. [The next witness will be assisted by an [interpreter] [translator] in 
communicating with you.] 


You must give the testimony of a witness assisted by an [interpreter] 
[translator] the same consideration as you would give the testimony of any 
other witness. When an [interpreter] [translator] is used, you are to consider 
only the evidence provided through the court [interpreter] [translator]. 


Although some of you may understand [sign language], [French], [Span- 
ish], [other], it is important that all jurors consider and decide based on the 
same evidence. Therefore, you must base your decision on the evidence 
presented through the [interpreter] [translator]. You must ignore any differ- 
ent meaning you might believe you perceive by the [signing] [spoken words] 
of the witness. 


COMMENT 


Rule 604 of the Maine Rules of Evidence states that: “An interpreter 
must be qualified and must give an oath or affirmation to make a true 
translation.” Provision of interpreter or translator services for court and 
administrative hearings generally is addressed by 5 M.R.S. § 48-A 
(communication services for deaf or hard of hearing individuals), 5 
M.R.S. § 51 (interpreters for individuals who do not speak English), 
and 32 M.R.S. §§ 1521-1531 (State regulation of interpreters and 
translators). Interpreter services are also addressed by M.R. Civ, P. 
43(.), When a need for an interpreter or translator is anticipated, the 
court should be contacted as far in advance of the need as possible to 
make appropriate arrangements. Most courts have access to Language 
Line telephone interpreting services, but such services may be difficult 
to utilize in extended courtroom proceedings like jury trials. The issue 
of adequacy of interpretation services is addressed in State v. Marroquin- 
Aldana, 2014 ME 47, J§[ 23-30, 40-44. 


For reference to First Circuit practice, note that Federal Law, 48 
U.S.C. § 864, requires that all pleadings and proceedings in the United 
States District Court for the District of Puerto Rico be conducted in the 
English language. See United States v. Milldn-Isaac, 749 F.3d 57, 63 
(ist Cir. 2014). In fact, again in First Circuit practice, a violation of the 
English language requirement in communication to the jury may 
constitute reversible error if the appellant can demonstrate that the 
untranslated evidence “has the potential to affect the disposition of an 
issue raised on appeal.” United States v. Carela, 805 F.3d 374, 380 (Ist 
Cir. 2015) (quoting United States v. Rivera-Rosario, 300 F.3d 1, 10 (1st 
Cir. 2002)). This instruction is derived, with significant modification, 
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from Instruction No. 1.14 of the Model Civil Jury Instructions for the 
District Courts of the Ninth Circuit (1997). | 


“~~ 
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§ 4-15A Undisclosed Witnesses. 


Counsel have an obligation to disclose known potential witnesses prior to 
voir dire; see discussion in section 2-4C above; State v. Gagne, 2017 ME 63, 
{ 38; Rich v. Fuller, 666 A.2d 71, 74 (Me. 1995); State v. Collin, 441 A.2d 
693, 696 (Me. 1982). Sometimes trial developments or a good faith 
oversight in disclosure result in a request to call a witness whose name was 
not disclosed to the jury prior to trial. 


Unless counsel agree to waive the point because of concern about giving 
undue attention to an unlisted witness, the court should ask the jurors if any 
of them know the witness. If a juror or jurors indicate that they know a 
witness, they should be asked if they have any preconceptions regarding the 
witness’s credibility or if they would otherwise be affected by the calling of 
the witness. The form and extent of this inquiry would vary with the 
significance of the witness’s expected testimony and the extent to which 
there is apprehension that the jurors may know and be affected by the 
witness’s appearance. Usually, jurors are questioned as a group as to their 
knowledge of a particular witness and whether they could consider the 
previously undisclosed witness’s testimony impartially. 
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§ 4-16 Unavailable Witness: Use of Deposition or Prior Testimony. 
Instruction. 


Members of the jury. The testimony about to be [read to you] [presented 
to you by video] was given by [name] under oath in a [deposition] [prior 
proceeding relating to this matter] where counsel had opportunity to 
question the witness. The setting was much like a trial with the witness under 
oath and subject to questioning by both sides. The testimony is being 
presented this way because the witness is not available for this trial. This 
testimony should be considered just as if the witness had appeared in person 
and testified. It should be given no greater significance, and no lesser 
significance, simply because the witness is not here to present the testimony. 


COMMENT 
Occasionally during a criminal trial, often during a civil trial, a 
witness who has previously testified under oath in some related 
proceeding, or a deposition, will be deemed unavailable either by 
agreement or after court hearing pursuant to M.R. Evid. 804, M.R.U. 
Crim. P. 15, or M.R. Civ. P. 32(a)(3). 


Actual practice for reading or video replay of such testimony to a 
jury varies widely. Some presentations will be summarized or abbreviated. 
Some judges will have the court reporter read the unavailable witness 
testimony. In other cases the testimony is read by counsel offering it. In 
yet other cases, the testimony is presented by a live witness taking the 
stand and either reading the questions and answers, or giving answers 
in response to questions read by counsel. The accuracy of the 
presentation to the jury is important, not the manner of presentation. 
However, in live presentations, acting with attempts to simulate the 
voice, tone, facial expressions, etc. of the missing witness should be 
discouraged. 


Depositions Summarized 


Neither due process nor court rules require that prior testimony or 
depositions be presented, word for word, to juries. What is stated in a 
deposition is known. Most of it can be summarized by stipulation or a 
natrative statement. Using M.R. Evid. 611(a), the court can allow or 
require summary of depositions just as it can allow or require time 
limits on live testimony. See State v. Drake, 1999 ME 91, 7 5, where the 
parties were required to select and limit the portions of a lengthy 
pre-recorded statement that was played back to a jury. See also United 
States v. Leon-Reyes, 177 F.3d 816, 819-20 (9th Cir. 1999); Oostendorp 
v. Khanna, 937 F.2d 1177, 1179-80 (7th Cir. 1991), cert. denied, 502 
U.S. 1064 (1992). “Summaries therefore, must be scrutinized by the 
trial court to ensure that they are accurate, complete, not unduly 
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prejudicial, limited to the relevant issues, and confined by appropriate 
jury instructions.” Leon-Reyes, 177 F.3d at 820. Court review prior to 
use assures that any completeness or accuracy concerns can be 
addressed and resolved prior to presentation of summaries or selected 
portions of longer depositions to juries. 


When summaries or portions of a longer deposition are presented to 
a jury, those summaries or portions of depositions should be considered 
to have the same weight or reliability as other deposition evidence or 
live testimony. See Caruso v. The Jackson Laboratory, 2014 ME 101, 
{| 24—26 (citing section 4-16 of this Manual). 


One review of the importance of use of summaries to the quality of 
evidence presentation and jurors attention to the evidence observed: 


The presentation to the jury should read, or play back, only 
those questions and answers that are key to the case, or quote 
them as part of a narrative. If credibility is an important issue, 
play enough of the deposition recording so that the jury may get 
a flavor of the person testifying. But an hour-long playback, 
with little attention from the jury in the last half hour, is not 
needed even for this. “While occasionally a particular snippet of 
verbatim testimony can be important, for the most part the 
information in depositions can be presented in summaries.” 
Schwarzer, Reforming Jury Trials, The University of Chicago 
Legal Forum, 119, 137 (1990). 


To promote more effective editing of depositions, the Federal Judicial 
Center Manual for Complex Litigation (Third, 1995) recommended 
that: 


Rather than going through a deposition to eliminate unnec- 
essary portions, counsel should be directed to select for desig- 
nation only the genuinely material parts that cannot be presented 
by way of summary. Background information, such as. . . the 
qualifications of an expert, may be covered by a brief stipulation 
read to the jury in advance. Most of the contests of pretrial 
depositions are irrelevant or at least unnecessary at trial; the 
material portions rarely exceed a few lines of pages. 


Id. § 22.332. 


The Manual for Complex Litigation includes other valuable sugges- 
tions to dramatically improve the quality and focus of deposition 
evidence communicated to Maine juries in all cases—simple or 
complex. The text of those suggestions are as follows: 

22.331 Summaries 


If the contents of a deposition is a necessary element of a 
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party’s proof, the preferred mode of presentation should be a 
succinct stipulated statement or summary of the material facts 
that can be read to the jury. The parties should be directed to 
attempt to reach agreement on a fair statement of the substance 
of the testimony, possibly with the assistance of a magistrate 
judge. The effectiveness of the summaries may be increased 
when combined with video presentation, as discussed below. 


22.332 Editing, Designations, and Extracts 


Before trial, each party should be required to designate those 
portions of depositions it intends to read at trial. Using this 
information, other counsel can designate additional portions, if 
any, to be read. The process is repeated until, after a series of 
exchanges, the parties have finished designating the portions to 
be offered. Those portions usually will be introduced at trial in 
the same sequence in which they appear in the deposition, 
although another sequence can be adopted if it would improve 
comprehension. 


Acommon and convenient method for making designations is 
for the parties to enclose the portions to be offered in brackets 
on the pages of the deposition, each using a different color. 
Opposite the brackets other parties may indicate any objections 
in abbreviated language (e.g., “D obj. hearsay, not best evidence’). 
The court’s rulings may be indicated in a similar fashion, 
enabling counsel to read only the admitted portions from the 
original deposition. 

Developments during trial may cause changes in the parts of 
depositions that the parties want to offer. Ordinarily the court 
should permit parties to change their designations, as long as 
other parties are advised promptly of such changes and have 
sufficient notice to revise their counter-designations. Alterna- 
tively, in a long trial the court may allow counsel to designate 
portions of depositions to be offered several days before their 
expected use. 


Manual for Complex Litigation §§ 22.331, 22.332 (3d ed. 1995). 
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§ 4-16A Testimony from Remote Locations; Videoconferencing. 


Instruction. 
The testimony of [__ Sd) sis about to be presented to you. 
[a is testifying from ot. is | [a remote location] but 


[he] [she] will appear live in this courtroom 

(through a videoconferencing hookup] [a computer connection]. 
The testimony will be under that same conditions as if it were in this 
courtroom. [____ «will be sworn, will testify under oath, and will 
be subject to the authority of this court. [_--_—S) sill be subject to 
questioning by counsel for the parties just. as if _. Ss [he] [she] 
were here on the witness stand. You should give this testimony the same 
consideration, no greater consideration and no lesser consideration, than you 
would give to the testimony of a witness appearing here in the courtroom. 


COMMENT 

Experience during the COVID-19 pandemic has demonstrated the 
utility of presenting remote, live testimony to protect the health and 
safety of the witness, jurors, court personnel and other trial participants. 
With proper findings regarding its necessity, remote, live testimony can 
be structured so that it does not violate the confrontation clause. See 
Maryland v. Craig, 497 U.S. 836, 850-860 (1990). Craig approved use 
of remote video testimony when the trial court makes a case-specific 
and witness specific determination after hearing evidence as to “whether 
use of the [system] is necessary to protect the welfare of the particular 
child [seeking] to testify’; “find that the child witness would be 
traumatized, not by the courtroom generally, but by the presence of the 
defendant’; and “find that the emotional distress suffered by the child 
witness in the presence of the defendant is more than de minimis, 1.e., 
more than mere nervousness or excitement or some reluctance to 
testify.” Id., 855-856. See also United States vy. Cox, 871 F.3d 479, 
484-485 (6th Cir. 2017); United States v. Graham, 707 Fed. Appx 23 
(2d Cir. 2017), 


Thus, when the trial court makes appropriate findings regarding the 
necessity of a witness testifying from a remote location because of the 
particular circumstances of the witness or risks to the witness and the 
witness’s capacity to testify, remote testimony may be allowed, even in 
criminal cases. The constitutional issues in remote live testimony by 
videoconferencing technology in criminal cases are discussed in detail 
in a law review comment, Matthew J. Tokson, Virtual Confrontation: Is 
Videoconference Testimony by an Unavailable Witness Constitutional ?, 
74 U. Chi. L. Rev. 1581 (2007). A recent First Circuit opinion, United 
States v. Cotto-Flores, 970 F.3d 17, 2020 U.S. App. LEXIS 25218 (1st 
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Cir. 2020), in a lengthy and confusing analysis, overturned a trial court 
finding that had allowed a child witness to testify by video from a 
remote location, but in so doing, the court reaffirmed the view from 
Craig that remote video appearances may be allowed if there are 
sufficient findings of risk of harm to the witness and to the witness’s 
capacity to testify if the witness appears in the courtroom in the 
presence of the defendant. 


In criminal trials, an individual defendant has a right to be present, 
subject to qualifications addressed in section 4-11 above. In civil 
proceedings and trials an individual may have a due process right to 
participate in the proceeding, even if that person cannot be physically 
present. In such a case, arrangements for remote presence or participa- 
tion may become a requirement rather than just a convenience. See In 
re A.M. 2012 ME 118, 9 20-22. 


Enhanced telecommunications capability allowing hearings and trials 
to proceed with participation by parties or witnesses from remote 
locations can be a great saver of attorney and witness travel time and 
police overtime. In one case when use of remote testimony was not 
challenged, the Law Court complimented the practice as saving of time 
and expense when a party in England appeared by telephone and 
testified. Nicholson v. Nicholson, 2000 ME 12, 6. Video conferencing 
is often used to support court appearances and even trial participation 
by persons who are incarcerated. See In re A.M., [9 n.1; Edwards vy. 
Logan, 38 F. Supp. 2d 463, 467 (W.D. Va. 1999). 


Both Fed.R. Civ. P. 43(a) and MLR. Civ. P. 43(a) authorize testimony 
from remote locations in civil cases. When remote testimony is offered, 
it must be subject to certain precautions. 

It must be properly sworn. 
The witness must be subject to the authority of counsel and the court. 


The presence of others at the remote site and other environmental 
factors that could affect testimony must be controlled. 


The jury could be informed of the reason for the remote testimony, 
if the reason relates to convenience or distance. The jury should not be 
informed if witness security is the reason for the remote testimony, 
unless the security concern is a fair subject of cross-examination. 
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§ 4-17 Transcript of Recorded Conversation. Instruction. 


Members of the jury: There is a typewritten transcript of the recording you 
are about to hear. That transcript undertakes to identify the speakers engaged 
in the conversation. 


You are permitted to have the transcript for a limited purpose; to help you 
follow the conversation as you listen to the recording, and to help you 
identify the speakers. The recording, and not the transcript, is the evidence 
in this case. Any difference that you perceive between what you see in the 
transcript and what you hear on the recording must be resolved in favor of 
what you hear on the recording. 


Whether the transcript correctly or incorrectly reflects the conversation or 
the identity of the speakers is entirely for you to decide, based upon what 
you have heard about the preparation of the transcript, and upon your own 
examination of the transcript in relation to what you hear on the recording. 


You should rely on what you hear rather than what you read when you 
believe that there is a difference. 


COMMENT | 


The transcript, absent stipulation of the parties, should not go to the 
jury room. See United States v. Kirk, 534 F.2d 1262 (8th Cir. 1976), 
cert. denied sub nom., United States v. Green, 430 U.S. 906 (1977). 
Once the recording has been played, any transcripts should be retrieved 
from the jury. See United States y. Anderson, 452 F.3d 66, 76-78 (1st 
Cir. 2006), discussing in detail procedures to apply when the quality of 
a recording or the accuracy of a transcript may be at issue. 


A court reporter or electronic recording need not record or transcribe 
video or audio recordings played during the proceedings. The best 
record of such recordings is the recordings themselves, which should 
become part of the record maintained by the trial court and forwarded 
as part of the record for any appeal. The party offering the recording 
should, in best practice, also offer a transcript of the recording that the 
Opposing party has had opportunity to review for accuracy. 


If the recording is in a language other than English, transcripts in 
both English and the other language should be made part of the record. 
Practice for court reporting, transcript preparation and preservation in 
the record of video or audio recordings in English and Spanish are 
discussed in two First Circuit opinions, United States v. Vazquez 
Guadalupe, 407 F.3d 492, 496-499 (1st Cir. 2005) and United States v. 
Morales-Madera, 352 F.3d 1, 6-11 (1st Cir. 2003). 


Pattern Criminal Jury Instructions for the District Courts of the First 
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At this time you are going hear conversations that were 
recorded. This is proper evidence for you to consider. In order 
to help you, 1 am going to allow you to have a transcript to read 
along as the tape is played. The transcript is merely to help you 
understand what is said on the tape. If you believe at any point 
that the transcript says something different from what you hear 
on the tape, remember it is the tape that is the evidence, not the 
transcript. Any time there is a variation between the tape and the 
transcript, you must be guided solely by what you hear on the 
tape and not by what you see in the transcript. 


[A paragraph regarding differing, competing transcripts is the 
second paragraph of the First Circuit instruction. ] 
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Circuit, cross-reference § 2.09 (2019). The First Circuit Pattern Instruc- 
tion cautions that the use of tapes and transcripts instruction should not 
be used if the recording to be played to the jury is not in English. The 
First Circuit instruction 2.09 reads as follows: 


Presenting competing transcripts of a single recording to a jury is not 
recommended. Instead, the court should resolve differences when such 
differences occur. 
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§ 4-18 Prejudice, Distractions, Extraneous Information. 


A variety of events may happen during a trial that may invite concern that 
jurors may have been prejudiced, distracted, or subject to extraneous 
information or influences. When such concerns arise, the court should 
interview the effected juror or jurors to determine if the juror can remain 
impartial and focused on the trial. State v. Durant, 2004 ME 136, { 15. The 
First Circuit has noted that if, at any point in the trial proceedings, the court 
learns of a “colorable or plausible” juror-misconduct claim, “‘an unflagging 
duty” falls to the trial court to investigate the claim. United States v. French, 
904 F.3d 111, 117 (1st Cir. 2018). 


After interviewing the affected jurors and hearing from the parties, the 
court should state on the record its findings as to whether the jurors remain 
impartial and able to continue their service without prejudice. See State v. 
Cheney, 2012 ME 119, [32 n.5. If the court conducts such an inquiry, the 
court’s determination of whether jurors have been prejudiced or can remain 
impartial is reviewed for clear error and is entitled to substantial deference. 
State v. Cook, 2009 ME 119, ] 5; State v. Merchant, 2003 ME 44, { 19; State 
v. Melanson, 2002 ME 145, { 11. The nature and scope of the trial court’s 
inquiry is dependent on the circumstances surrounding the particular event 
that may be prejudicial. United States v. Tejeda, 481 F.3d 44, 52-53 (1st Cir. 
2007). Examples of potential prejudice situations and methods of inquiry are 
discussed below. 


Use of Electronic Devices. 


The increased sophistication of small electronic devices, particularly cell 
phones, smart phones, and smart watches, and the capacity of these devices, 
used mistakenly or intentionally, to record or photograph activities, and 
immediately transmit such recordings or images to the outside world has 
caused concern about improper use and communication from such devices 
during jury selection, jury trials, and jury deliberations. To limit the 
possibilities of prejudice to trials causing mistrials from improper use of 
electronic devices, the Supreme Judicial Court adopted an Administrative 
Order, JB-20-01, in January 2020 to limit juror’s use of electronic devices 
while at the courthouse. 


The key limitations adopted in JB-20-01 are quoted below: 
The following rules apply when jury selection proceedings, grand jury 
proceedings, or jury trials are taking place. 


1. Grand Jury. No person serving on the grand jury may possess or 
use any electronic device while in a grand jury room. In order to 
ensure that this rule is followed, all persons serving on a grand jury 


§ 4-18 MAINE JURY INSTRUCTION MANUAL 4-54 


must temporarily surrender their electronic devices when entering 
the grand jury room. 


2, Trial Jury. 


A. Jury Selection. During trial jury selection, any electronic 
device in any prospective juror’s possession must be turned 
off. 


B. Trial Jury Service. No juror may possess or use any elec- 
tronic device during trial, including during any site view, or 
while in a jury deliberation room. In order to ensure that this 
rule is followed, all trial jurors must temporarily surrender 
their electronic devices while serving in courtrooms and 
while deliberating. 


3. Exceptions for Health or Safety. If necessary for health or safety 
reasons, a judge may grant an exception to this Order as an 
accommodation to any person serving on a grand jury, to a trial 
juror, or to a prospective juror. 


4. Storage. All surrendered electronic devices will be stored in a 

- manner that provides assurance that they will be secure and that 

they will not be activated or viewed by anyone, including those 
responsible for the storage. 


5. Judicial Authority. This Order does not restrict judicial authority 
to manage the trial or grand jury process. If a judge determines that 
additional or alternative measures are necessary in order to protect 
the confidentiality and fairness of jury trials or the grand jury 
process, the judge may order such measures. 


6. Notification. Prospective jurors and jurors will be notified of this 
Order as part of the juror notification process and at juror orientation. 
The Order will also be posted in jury assembly rooms, deliberation 
rooms, and grand jury rooms, 


This order, applicable to prospective and selected jurors, is in addition to 
existing court practices requiring that any person have electronic devices 
turned off while in a courtroom, unless allowed by court order to operate the 
device. It also does not change the general prohibition on jurors communi- 
cating with anyone, by any means, about any case before the court. See 
§§ 2-19, 4-19. 


Courtroom Observations. 
During a trial, jurors, in the courtroom, may hear or see evidence that 
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portrays a party or a witness extremely favorably or extremely unfavorably. 
This evidence may affect jurors’ views as to the outcome of the case. That 
is the purpose of such evidence. How the jurors view such evidence and 
whether it affects their view of the case is not a proper subject of inquiry. 
M.R. Evid. 606(b). However, if a juror gives a visible or verbal reaction to 
the evidence, or comments about the evidence, inside or outside the 
courtroom, such a comment may be a proper subject of inquiry. 


If inquiry is made, the inquiry should be directed to whether comments by 
the one juror in any way affected the other jurors’ views of the case. Jurors 
should not be asked to comment on whether the evidence that prompted the 
comment affects their view of the case. If a juror’s comments in reacting to 
evidence may not be construed as a prejudgment of the ultimate result, the 
court, in its discretion, may decline to make further inquiry. See United 
States v. McHorse, 179 F.3d 889, 903-904 (10th Cir. 1999). Better practice 
would interview a juror who is known to have made a comment regarding 
the case in circumstances violative of an instruction that jurors should not 
express any views about the case prior to deliberations. 


Jurors may also see or hear events in the courtroom that are not part of the 
evidence but may affect jurors’ views about the case. When such events 
occur, the court must make an inquiry sufficient to determine if effected 
jurors have been prejudiced or can remain impartial. See United States v. 
Tejeda, 481 F.3d 44, 51-53 (1st Cir. 2007); United States v. Bradshaw, 281 
F.3d 278, 289-291 (ist Cir. 2002), discussing appropriate ranges of inquiry 
and the presumptions or burdens that govern address of potentially preju- 
dicial incidents that occur prior to verdict. The same process would apply 
when jurors inadvertently hear or see evidence meant to be excluded—most 
often portions of audio or video recordings presented inadvertently to the 
jury during the playing of allowed portions of audio or video recordings. 
State v. Logan, 2014 ME 92, 715. A curative instruction may also be 
appropriate in such circumstances as an alternative to or in addition to an 
inquiry to the jury. See section 4-7 above. 


One area of regular concern is jurors perceiving defendants to be under 
some restraint in the courtroom. Absent extraordinary circumstances stated 
in findings by the court and unique to a particular trial, defendants should not 
appear in court visibly shackled while the jury is present. Deck v. Missouri, 
544 U.S. 622, 629 (2005). In most circumstances, leg braces or other 
invisible forms of restraint should be used. 


Sometimes jurors may learn that a defendant is incarcerated through the 
testimony of another witness. A single statement, not repeated, about a 
defendant’s incarceration is generally not grounds for a mistrial. See United 
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States v. De Jestis Mateo, 373 F.3d 70, 73 (ist Cir. 2004) (no abuse of 
discretion in denying mistrial based on a comment that the defendant was in 
prison where the comment “provided the jury with little detail’); United 
States v. Deandrade, 600 F.3d 115, 118 (2d Cir. 2010) (“[T]he rule that 
emerges is that brief and fleeting references [to the defendant’s incarcera- 
tion] are generally allowed, but extended comment is impermissible.”’). See 
also United States v. Trinidad-Acosta, 2014 U.S. App. LEXIS 22962 (1st 
Cir, Me. Dec. 5, 2014) (affirming denial of mistrial when defendant’s 
incarceration was stated in response to question by defense counsel and 
defense counsel declined court’s offer of a curative instruction). 


Out-of-Court Observations. 


Jurors may see trial participants going to or from court and may gain 
certain perceptions from that. However, incidental contacts, limited to 
observations, do not necessarily amount to extraneous evidence raising a 
presumption of prejudice or even requiring court inquiry. See United States 
v. Garcia, 182 F.3d 1165, 1170 (10th Cir. 1999), cert. denied, 528 U.S. 987 
(1999) (court refusal to question jurors affirmed where several jurors saw 
defendant in drug case arriving at courthouse in a very luxurious motor 
vehicle). | 


Other problems that may develop include intentional or unintentional 
contact between jurors and trial participants, contact about the case between 
jurors and third parties, and jurors being exposed to information about the 
case or about issues in the case outside of the courtroom setting, such as in 
media reports. There also may be concern about actions observed outside the 
courtroom that jurors could perceive as efforts to influence or intimidate 
them. 


In State v. Cook, 2009 ME 119, after the jury announced its verdict, seven 
jurors sent a note expressing concern that the defendant’s girlfriend may 
have been photographing them with her cell phone during the trial. The 
court, with counsel present, interviewed all twelve jurors and determined 
that the jurors did not feel threatened and that the cell phone incident had no 
effect on each juror’s decision. Jd. at ] 4. The court’s findings were reviewed 
for clear error and affirmed. Jd. at [ 5. See also State v. Cheney, 2012 ME 
119, 9 13-15, 26-32, where several jurors heard third parties urge them to 
“hang” the defendant, and, after appropriate inquiry of all jurors, the court 
determined that the jurors could remain impartial and the trial proceeded. 


A variant from the contact problem is that, during trial, a juror or other 
trial participant discovers that the juror knows a witness or another trial 
participant or knows about the case in a way not disclosed—usually through 
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inadvertence—on initial voir dire. See section 2-10 above. The Law Court 
addressed this problem in State v. Rollins, 2008 ME 189, J 10-22, where 
three jurors recognized different witnesses during trial. The Court held that 
after proper inquiry and determination that two of the jurors could remain 
impartial, the trial court did not err in allowing the jurors to continue to 
serve, and that this action did not infringe the defendant’s rights to exercise 
challenges for cause or peremptory challenges. 


There is a recurring problem of jurors seeing defendants in handcuffs or 
otherwise being escorted in custody outside the courtroom. See Deck v. 
Missouri, 544 U.S. 622, 629 (2005), discussed above. Such exposure is not 
grounds for a mistrial. However, if the court learns of such exposure, a 
cautionary instruction or questioning of exposed jurors to determine if they 
can remain fair and objective is good practice. State v. Leavitt, 625 A.2d 302, 
306 (Me. 1993); State v. White, 456 A.2d 13, 15~16 (Me. 1983). 


Some courts have attempted to create a distinction between “external” and 
“internal” extraneous influences on the jury, with “internal” extraneous 
influences addressed less severely. See United States v. Sotelo, 97 F.3d 782, 
786 (5th Cir. 1996), cert. denied, 519 U.S. 1135 (1997); United States v. 
Williams-Davis, 90 F.3d 490, 505 (D.C. Cir. 1996), cert. denied, 519 U.S. 
1128 (1997). Such a generalized distinction does little to aid a determination 
of whether the court should conduct an inquiry and what any inquiry should 
be when particular problems arise. 


Environmental Issues. 


Occasionally there may be concern that environmental factors may cause 
jurors to be distracted from focus on the trial events or inclined to act hastily 
to render a verdict. Environmental factors that may raise such concerns 
include severe weather that makes travel or communication difficult and 
courtroom conditions—too hot, too cold, too noisy—that cannot be promptly 
corrected. When concern about environmental conditions is legitimately 
raised, the court should address the issue, conduct an inquiry of jurors if 
deemed necessary, and then state findings addressing whatever action the 
court may take, or decline to take, to address the issue. See State v. Cook, 
2009 ME 119, {J 2, 5. A proper motion or objection is necessary to preserve 
concerns about environmental factors for review. Id. 


Process to Address Problems. 


When juror problems are discovered during trial, parties must promptly 
bring the matter to the court’s attention so that the court may undertake 
efforts to correct or avoid any possible error or prejudice. Failure to bring a 
known problem to the attention of the court within time to allow the court 
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to address or correct the problem may waive any right to subsequently make 
the objection. State v. Chattley, 390 A.2d 472, 477 (Me. 1978). When the 
court discovers a problem not known to the parties, the court should 
promptly advise the parties. See State v. Kaler, 1997 ME 62, Jf 17-18. 


Problems with jurors that are discovered or develop during trial must be 
addressed on a case by case basis, usually by individual questioning of the 
affected juror or jurors to determine if their capacity to remain fair and 
impartial has been compromised. State v. Cheney, 2012 ME 119, {J 26-32; 
State v. Merchant, 2003 ME 44, 7 17-19; State v. Lewis, 1998 ME 83, 
{1 5-6. Sometimes this inquiry occurs in open court with all parties present. 
In other instances the judge may conduct the questioning in chambers, 
sometimes with counsel present, sometimes with only a court reporter 
present, but with responses to questions reviewed by the parties before ruling 
on any challenges. Cf State v. Boyce, 1998 ME 219, {@ 6-7; State v. Libby, 
485 A.2d 627, 629-630 (Me. 1984); Eckenrode vy. Heritage Management 
Corp., 480 A.2d 759, 764-765 (Me. 1984). Depending upon the circum- 
stances, a defendant need not be present at such inquiry. United States v. 
Gagnon, 470 U.S. 522 (1985). The court has wide discretion in determining 
how to address allegations of potential juror bias or misconduct that arise 
during a trial. United States v. Rodriguez-Ortiz, 455 F.3d 18, 23 (1st Cir. 
2006). 


After inquiry, the trial court should make a finding as to whether or not 
there is a reasonable possibility of prejudice as a result of the juror problem. 
State v. Cheney, 2012 ME 119, 7 32 n.5. If the trial judge finds a reasonable 
possibility of prejudice, a presumption arises that the verdict will be tainted. 
However, if the judge finds no prejudice and no reasonable possibility of 
prejudice, the affected juror or jurors may continue in the trial. State v. 
Prentiss, 557 A.2d 619, 621 (Me. 1989); State v. Cormier, 535 A.2d 913, 
915-916 (Me. 1987); State v. Libby, 435 A.2d 1075, 1078-1079 (Me. 1981); 
State v. Bazinet, 372 A.2d 1036 (Me. 1977). For an example of judicial 
response to a problem, see State v. Gilman, 637 A.2d 1180 (Me. 1994), In 
Gilman, one juror, during the trial, stated to other jurors that he believed the 
defendant was guilty. That juror was excused. The court then questioned the 
remaining jurors individually. The jurors reacted negatively to the excused 
juror’s behavior, and each juror assured the court that they could remain 
impartial. The court found that the jury was not “incurably tainted” and 


2 Kaler is reported at 691 A.2d 1226 (Me. 1997); there, its generic citation is erroneously 
reported as 1997 ME 219, The proper citation is 1997 ME 62. 
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allowed the trial to continue. The trial court’s actions were affirmed y the 
Law Court. 


See section 9-6 below for discussion of juror problems discovered 
post-verdict. Again, it must be remembered, not all knowledge and infor- 
mation is barred to jurors, but only that knowledge or information which 
may prejudicially affect their determinations. Kaler, 1997 ME 62, {J 12-18. 


Out of Court Contact: Trial Participants. 


A special set of presumptions and rules for judicial fact finding arises 
when the juror problem involves contact, during trial and related to the case, 
between a juror and a party, witness, or attorney involved in the trial or an 
unrelated third party attempting to influence the juror. Such contact, outside 
the courtroom, has been deemed “presumptively prejudicial.” State v, Allard, 
557 A.2d 960 (Me. 1989). However, as the Law Court noted in Allard: 


The presumption is not conclusive, but the State has the burden to 
establish that the contact was harmless to the defendant [citing 
Remmer y, United States, 347 U.S. 227, 229 (1954)]. If the contact 
between a witness and a juror is harmless, a mistrial is not required. 
United States v. Williams, 822 F.2d 1174, 1189 (D.C. Cir. 1987). 


Among the factors to be considered by the trial court in assessing 
the impact of witness contact with a juror, are the nature and 
duration of the communication, whether it related to the substance of 
the case, and its impact on the contacted juror and other members of 
the jury. Jd. at 1188-1189; United States v. Hines, 696 F.2d 722, 731 
(10th Cir. 1982). 


557 A.2d at 961-962. 


The continuing validity of the presumption of prejudice standard articu- 
lated in Remmer, placing a special burden of persuasion on the prosecution, 
has been subject to question for some time. See Smith v. Phillips, 455 U.S. 
209, 215-16 (1982) (placing the burden on a defendant alleging juror bias to 
prove the existence of bias). See also United States v. Tejeda, 481 F.3d 44, 
50-54 (1st Cir. 2007); United States v. Orlando, 281 F.3d 586, 596 (6th Cir. 
2002). When there are allegations of attempts to influence the jury by third 
parties, recent jurisprudence suggests that the trial court has considerable 
discretion in how to address the issue, once it has made an inquiry of the 
jurors and received responses indicating that the effected juror or jurors can 
remain impartial, Thus, in Tejeda, the First Circuit observed: 


Our usual standard of review once the trial judge has made an 
appropriate inquiry, and the one that we utilize here, is an abuse of 
discretion standard, which recognizes that the district court “has 
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wide discretion in deciding how to handle and how to respond to 
allegations of juror bias and misconduct that arise during a trial.” 


481 F.3d at 52 (quoting United States v. Rodriguez-Ortiz, 455 F.3d 18, 23 
(1st Cir. 2006)). 


In Orlando, the Sixth Circuit indicated four principles that should govern 
trial court and appellate court review of an allegation of improper outside 
influence on jurors: (1) when a court receives a report of an unauthorized 
contact with a juror that a defendant alleges has tainted a trial, a hearing must 
be held; (2) no presumption of prejudice arises from such a contact; (3) the 
defendant bears the burden of proving actual juror bias; and (4) juror 
testimony at the “Remmer hearing” is not inherently suspect and juror 
statements indicating continued impartiality are not inherently incredible. 
Orlando, 281 F.3d at 596. 


Other Circuit Court opinions have indicated similar flexibility in review of 
trial court responses to reported third party attempts to influence or threaten 
the jury, dependent upon the extent of the court’s inquiry of the jury and the 
perceived seriousness of the attempted third party influence or threat. See 
United States v. Martin, 692 F.3d 760, 764-65 (7th Cir. 2012) (court has 
flexibility in determining type and burdens of proof in inquiry into improper 
juror contact when nature and effect of contact, there by a third person being 
allowed to enter the jury room, is ambiguous); Jeniente v. Wo. Atty, Gen., 
412 Fed. Appx 96, 103—04 (10th Cir. 2011) (state court did not err in not 
presuming prejudice and in placing on the defendant burden to demonstrate 
that outside contact with a juror rendered that juror unable to serve); United 
States v. Lloyd, 269 F.3d 228, 238 (3d Cir. 2001) (presumption only applies 
“when the extraneous information is of a considerably serious nature,” such 
as “when a juror is directly contacted by third-parties”); United States v. 
Sylvester, 143 F.3d 923, 934 (Sth Cir. 1998) (proper inquiry is whether 
likelihood of prejudice is high enough to assign to the government the 
burden of proving harmlessness). 


In State v. Cheney, 2012 ME 119, J 26-32, the Law Court appeared to 
adopt the more flexible review standard of the recent Circuit Court opinions 
indicating that to raise a presumption of prejudice to impose a burden of 
proof on the State, the extraneous information must relate to the law or facts 
of the case. Id. Ff 30-32 (citing State v. Kaler, 1997 ME 62, J 12; see also, 
é.g., State v. Coburn, 1999 ME 28, Tf 5, 16, 724 A.2d 1239 (juror who drove 
to an intersection at issue and shared her thoughts with the other jurors 
provided outside information sufficiently related to the case); State v, Allard, 
557 A.2d 960, 961-62 (Me. 1989) (police officer who informed a juror, who 
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was a relative, that he was a witness in the case did not relate to the 
substance of the case). 


In a unique case of a criminal defendant improperly initiating contact with 
a juror and then not disclosing it during trial, the Law Court held that one 
who seeks to prejudice his own case and keeps the contact secret until an 
unfavorable verdict is returned cannot claim prejudice by his own misdeed. 
State v. Nielson, 552 A.2d 543 (Me. 1989). The Nielson opinion leaves 
unclear the question of whether the burden of demonstrating no prejudice 
that is imposed on the State, as discussed above, would shift if a defendant 
improperly initiates contact with a juror and then discloses that contact 
during trial. 

For civil cases, when questions of contact between a juror and a trial 
participant arise during trial, the trial court would have to make the same 
determination, whether the contact was harmless or resulted in prejudice. 
However, it would appear appropriate to impose a burden of proof on any 
particular party only if that party had a role in causing the prejudicial 
situation. See discussion on Verdict Impeachment; Juror Misconduct in 
section 9-6 below. 
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§ 4-18A Mistrial: Manifest Necessity. 


General Observations. 


The Law Court has observed that prior to the jury’s announcing its verdict, 
“la] motion for a mistrial should be denied except in. . . rare circum- 
stance[s], that is, “only in the event of exceptionally prejudicial circum- 
stances or prosecutorial bad faith.” State v. Carillo, 2021 ME 18, 718 
(quoting State v. Logan, 2014 ME 92, { 14); see also State v. Poblete, 2010 
ME 37, { 26); State v. Dumas, 2010 ME 57, ¥ 21. Generally, when a witness 
testifies to inadmissible evidence, a defendant is only entitled to a curative 
jury instruction, not a mistrial. Carillo, J 25-26; State v. Nobles, 2018 ME 
26, J 18. 


The First Circuit has observed that: “Declaring a mistrial is a last resort, 
only to be implemented if the taint is ineradicable, that is, only if the trial 
judge believes that the jury’s exposure to the evidence is likely to prove 
beyond realistic hope of repair” United States v. Diaz, 494 F.3d 221, 227 
(1st Cir. 2007) (quoting United States v. Sepilveda, 15 F.3d 1161, 1184 (ist 
Cir. 1993)). When reviewing the denial of a request for a mistrial, the First 
Circuit considers the totality of the circumstances to determine whether the 
defendant has demonstrated the kind of clear prejudice that would render the 
court’s denial of his motion for a mistrial “a manifest abuse of discretion.” 
United States v. Chisholm, 940 F.3d 119, 126 (1st Cir. 2019); United States 
v. Dunbar, 553 F.3d 48, 58 (ist Cir. 2009). The First Circuit has also 
observed that: “We review the judge’s denial of a mistrial motion for abuse 
of discretion, which occurs if no reasonable person could agree with the 
ruling. United States v. Rivera-Carrasquillo, 933 F.3d 33, 2019 (1st Cir. 
2019) (citing United States v. Munyenyezi, 781 F.3d 532, 541 (1st Cir. 
2015)). 


Once a criminal jury has been sworn, a declaration of a mistrial, dismissal 
of an indictment, or other termination of the trial before verdict will invoke 
the Double Jeopardy Clause, U.S. Const. amends. V, XIV; Me. Const. art 1, 
§ 8, to prevent the State from trying the case again unless (1) the defendant 
seeks or consents to the mistrial or (2) the court finds that a manifest 
necessity for the mistrial exists. State v. Shirey, 2020 ME 136, J] 14-22 
(Double Jeopardy Clause did not bar new prosecution when defendant 
successfully sought dismissal of indictment after jury was sworn in original 
trial); State v. Johnson, 2014 ME 68, (10. See also United States v. 
Lara-Ramirez, 519 F.3d 76, 82 (1st Cir. 2008) (“declaration of a mistrial 
must be a last resort, implemented only if the jury’s ability to reach a just 
verdict has been incurably compromised’); State v. Torrie, 2002 ME 59, { 8; 
State v. Nielsen, 2000 ME 202, 75. See Martinez v. Illinois, 572 U.S. 833, 
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134 S. Ct. 2070 (2014) (holding that retrial was barred when, after jury was 
seated and sworn, state presented no witnesses and court directed verdict of 
not guilty where state had previously sought continuance because it could 
not locate essential witnesses. 


A defendant’s failure to object to a mistrial can be viewed as an implied 
consent to the declaration of mistrial if the defendant had reasonable 
opportunity to object and did not. State v. Carey, 2013 ME 83, { 21; State v. 
Beaudoin, 600 A.2d 1097, 1098 (Me. 1991). The defendant’s consent to a 
mistrial or conduct constituting implied consent, such as requesting a 
dismissal of the action or stating that the defendant could not receive a fair 
trial by going forward, eliminates any barrier to retrial under the double 
jeopardy clause, absent intentional prosecutorial misconduct. Johnson, 2014 
ME 68, {¥ 11-14; Carey, at [ 21. 


When a defendant does not consent to a mistrial, manifest necessity may 
be found and a mistrial declared only after the court (i) thoroughly explores 
alternatives to a mistrial, (ii) gives counsel an opportunity to be heard, and 
(iii) reaches its decision after sufficient reflection. Lara-Ramirez, 519 F.3d at 
84-85. The trial court’s decision will be given considerable deference and is 
not analyzed according to any precise formula or requiring any particular 
wording in reaching the decision. Renico v. Lett, 130 S. Ct. 1855, 1863-64, 
176 L. Ed. 2d 678 (2010) (discussing appellate court deference to a trial 
court declaration of a mistrial in a jury deadlock situation). See also Logan, 
2014 ME 92, ¥ 14; State v. Nelson, 2010 ME 40, { 6. 


Manifest Necessity. 


A jury deadlock, see section 8-7, is a “paradimatic example of manifest 
necessity.” United States v. McIntosh, 380 F.3d 548, 553 (1st Cir. 2004). 
Other examples of manifest necessity include discovery of bias among 
jurors, see section 4-18, a juror illness that reduces the panel below the 
requisite twelve jurors, or illness of a judge, counsel, or a defendant. Nielsen, 
q{ 6. To justify a mistrial, any illness must be so serious that it would not 
likely resolve after a suspension of the trial for a few days to allow recovery. 


Inadmissible Evidence. 


Generally, when a witness testifies to inadmissible evidence, an unadmit- 
ted portion of a recording is played to a jury, or an attorney makes an 
improper comment, a defendant is only entitled to a curative instruction, not 
a mistrial. State v. Carillo, 2021 ME 18, J 25~26;State v. Fay, 2015 ME 
160, {| 9-11 (defense counsel’s pressing for mistrial and refusal to agree to 
curative instruction was a tactical choice by which he assumed the risk of 
being wrong and could not complain on appeal of denial of mistrial when 


§ 4-18A MAINE JURY INSTRUCTION MANUAL 4-64 


curative instruction could have avoided potential prejudice. /d., { 10). See 
also State v. Logan, 2014 ME 92, { 15; Dumas, | 21; State v. Winslow, 2007 
ME 124, { 19. See section 4-7 above, addressing curative instructions. Jurors 
will be presumed to follow a curative instruction to address a situation that 
arises during trial and preserve a fair trial, absent prosecutorial misconduct, 
or exceptionally prejudicial circumstances. United States v. Tejeda, 481 F.3d 
44, 53 n.4 (ist Cir. 2007); State v. Hilton, 431 A.2d 1296, 1302 (Me. 1981). 


Prosecutorial Error. 


Prosecutorial error or misconduct may justify a mistrial on a defendant’s 
motion, but does not bar a retrial absent a finding of “intent on the part of 
the prosecution to subvert the protections of the Double Jeopardy Clause.” 
Oregon v, Kennedy, 456 U.S. 667, 679, 102 8S. Ct. 2083, 72 L. Ed. 2d 416 
(1982); United States v. Aviles-Sierra, 531 F.3d 123, 126 (1st Cir. 2008). As 
the Supreme Court stated in Oregon v. Kennedy: 


Prosecutorial conduct that might be viewed as harassment or 
overreaching, even if sufficient to justify a mistrial on defendant’s 
motion . . . does not bar retrial absent intent on the part of the 
prosecutor to subvert the protections afforded by the Double 
Jeopardy Clause. A defendant’s motion for a mistrial constitutes “a 
deliberate election on his part to forgo his valued right to have his 
guilt or innocence determined before the first trier of fact.”” Where 
prosecutorial error even of a degree sufficient to warrant a mistrial 
has occurred, “[t]he important consideration, for purposes of the 
Double Jeopardy Clause, is that the defendant retain primary control 
over the course to be followed in the event of such error.” Only 
where the governmental conduct in question is intended to “goad” 
the defendant into moving for a mistrial may a defendant raise the 
bar of double jeopardy to a second trial after having succeeded in 
aborting the first on his own motion. 


456 U.S. at 675-76 (citations omitted). 


The Law Court has indicated that for prosecutorial misconduct to preclude 
the State from a second trial: 


the prosecutorial misconduct must rise to an egregious level for 
double jeopardy to bar a retrial. A defendant cannot be retried only 
where the conduct of the prosecutor is undertaken. . . to prevent an 
acquittal that [the prosecutor] believed at the time was likely to 
occur in the absence of his misconduct. We will not upset a trial 
court’s factual determination that there was no intentional prosecu- 
torial misconduct unless the finding is clearly erroneous. 
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State v. Johnson, 2014 ME 68, { 13 (quoting State v. Chase, 2000 ME 114, 
{i 6-7, 754 A.2d 961 (citations omitted) (emphasis in original)). 


The First Circuit has indicated the prosecutorial “misconduct” does not 
“suggest deliberate wrongdoing but rather . . . a statement of fact that is 
mistaken or unsupported by any evidence.” United States v. Gentles, 619 
F.3d 75, 81 (1st Cir. 2010) (quoting United States v. Azubike, 504 F.3d 30, 
38 (Ist Cir. 2007)). See also 3 Charles Alan Wright, Nancy J. King, & Susan 
R. Klein, Federal Practice and Procedure, 555 (3d ed. 2004) (“It is 
misconduct for a prosecutor to make an assertion to the jury of a fact, either 
by way of argument or by an assumption in a question, unless there is 
evidence of that fact.”). 


However, “misconduct alone is insufficient to reverse a conviction absent 
a showing of prejudice.” See Gentiles, 619 F.3d at 81. The analysis to 
determine if alleged prosecutorial misconduct may justify vacating a verdict 
was addressed in State v. Sholes, 2020 ME 35, {9. That analysis, 
summarized, is (1) first determine if prosecutorial misconduct occurred; (2) 
then review the prosecutor’s statements for either harmless or obvious error, 
depending on whether the defendant objected to the statements at trial; (3) 
finally, if more than one instance of prosecutorial misconduct is alleged, 
determine if multiple incidents of prosecutorial misconduct, none of which, 
individually, would require vacating the verdict, taken together have a 
cumulative effect of violating a defendant’s right to a fair trial. Jd. 


The First Circuit has indicated that to determine prejudice requires a 
finding that “the prosecutor’s misconduct so poisoned the well that the trial’s 
outcome was likely affected, thus warranting a new trial.” Azubike, 504 F.3d 
at 39. Gentles indicates that the prejudice examination looks to three issues: 
(1) “whether the prosecutor’s conduct was isolated and/or deliberate”; (2) 
“whether the trial court gave a strong and explicit cautionary instruction’; 
and (3) “whether it is likely that any prejudice surviving the instruction 
could have affected the outcome of the case.” 619 F.3d at 81-82; Azubike, 
504 F.3d at 39. 


Civil Cases: Mistrial Motions. 


In civil cases, trial courts should allow the trial to continue to a verdict in 
all but the most extreme circumstances. Bureau v. Gendron, 2003 ME 145, 
{i 7, 9. After the verdict is reached, a court, giving the prejudicial situation 
more considered and deliberate reflection, has the flexibility to reconsider 
and grant a motion for a new trial. Jd. The court has no such flexibility to 
reconsider once it grants a mistrial before verdict. 
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Appellate Review. 


A trial court ruling on a motion for a mistrial is reviewed for an abuse of 
discretion. Dumas, { 21; United States v. Tejeda, 481 F.3d 44, 50 (1st Cir. 
2007). Denial of a motion for a mistrial in a criminal case will be vacated on 
appeal only if the appellant demonstrates prosecutorial bad faith or excep- 
tionally prejudicial circumstances. Carillo, { 18; State v. Nobles, 2018 ME 
26, Tf 17-18; State v. Krieger, 2002 ME 139, ¥ 14. 


Scope of Retrial. 


When a mistrial is granted or a new trial is otherwise ordered due to errors 
that occurred during the trial, generally the retrial is of all issues, as if the 
first trial had not occurred. However, that is not always the case. The First 
Circuit has observed that 


The general practice after a mistrial is a full retrial of all issues in the 
case... . However, when some issues have been properly and 
conclusively resolved, there may be a partial retrial on the remaining 
issues if it “clearly appears’ that they are “so distinct and separable 
from the others that a trial of [them] alone may be had without 
injustice.” . . . This determination is distinctly within the ken of the 
trial judge.. . . Accordingly, our review of the judge’s decision as 
to the scope of the 2009 retrial is for abuse of discretion. . .. 


Drumgold v. Callahan, 707 F.3d 28, 42-43 (1st Cir. 2013) (citations 
omitted). 


The Drumgold opinion should be reviewed if a retrial of less than all of 
the issues in the original trial is being considered, and the scope of the issues 
to be retried is less than apparent. (As, for example, when a retrial or remand 
is ordered only because of error in the damages phase of a trial.) 
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§ 4-19 Recess; Separation; No Contact About Case; Avoid Case 
Publicity. Instruction. 


Members of the jury. At each recess I have emphasized how important it 
is that you do not discuss the case or otherwise have any contact about the 
case. I have kept repeating these points because they are so vital to assure the 
State (plaintiff) and defense a fair trial. 


Before we break for the evening, let me discuss in more detail why it is 
so important. I know you are going to go home, there will be family, friends; 
they will be interested in what you are doing. But it is absolutely essential 
that you not discuss the case with them for two basic reasons. 


First, there is still more of this case to come. Until the case is finally 
completed, you must keep an open mind about it. I know all of you will want 
to do that, but sometimes, when we discuss something, we tend to take 
positions on the matter, and once we have taken a position it is a little more 
difficult, in our own mind, to back away from that position. This concern 
never arises, however, if you do not discuss the case or communicate about 
it in any way, either among your fellow jurors or with anyone else until it is 
finally completed. 


Second, it is important that you not discuss or communicate about the case 
so that no one can suggest that you have prejudged this case, or that you have 
been influenced in any way by anything that has occurred or has been said 
outside of this courtroom. No one can make those suggestions if you do not 
discuss or communicate about the case. 


As I have indicated before, you must decide the case based on what you 
hear and see in this courtroom and in this courtroom alone. For that reason, 
beyond your obligation not to discuss or communicate about this case, it is 
essential that you not conduct any independent investigation of the facts or 
issues that relate to this case. Please do not investigate the scene of events 
at issue here and please do not do any reading or research or any internet or 
social media searches about issues or participants in this case. Any such 
activity would be an improper gathering of evidence outside of the trial 
process. 


Also, please do not read anything that may appear about this case on line, 
on electronic social networks, or in the newspaper, and please try to avoid 
anything about this case that may be presented on radio or television or the 
internet. There may be things in such reports that are not proper for you to 
hear or view. Further, any reports of this trial, no matter how competently 
prepared, are necessarily going to be brief summaries of the events. But your 
impressions of this trial must be your own. You must not be influenced by 
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highlights of events which represent someone else’s belief of what has been 
important. You may want to read about the trial when it is over. If so, have 
relatives and friends save copies of newspapers for that purpose. There is 
nothing that inhibits you from reading about this case once it is finished, but 
please do not have any contact or engage in any communication, in any way, 
regarding this case outside of the courtroom, until it is finished, after you 
have reached your verdict. 


With those cautions, I would wish you a good evening, we will reconvene 
tomorrow morning at [ ]. 


COMMENT 
Prior to recesses, particularly recesses when the jury may be allowed 
to separate, the court should advise the jury that they must not discuss 
the case either among themselves or with anyone else or otherwise have 
any contact or communication about the case. 


Jurors, acting in good faith and wanting to do the best job possible, 
may have a tendency to want to conduct an independent investigation 
on their own, such as visiting a scene or researching issues related to the 
case so that, from their perspective, they may be better prepared for 
deliberations. They must be told that, in addition to avoiding personal 
contacts about the case, they must also avoid independent research or 
investigation of matters related to the case. 


The question of separation after deliberations begin is addressed with 
even more care; see discussion in section 8-5 below. See also section 
2-19 above, for an instruction of initial caution to a jury about 
discussions among themselves, outside contacts, and investigations. 
The observations from the section 2-19 instruction and comments could 
be added to this instruction if significant time has passed since that 
instruction has been given. 
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§ 5-1 Introduction. 


The Maine trial judge has broad discretion in jury instruction procedures. 
Few limitations are imposed by statute or rule. Only one brief statute 
addresses jury instructions generally, 14 M.R.S. § 1105. The principal points 
to be gained from § 1105 are that (i) instructions may be oral or written, (ii) 
the judge must avoid expressing opinions on fact issues, and (i11) instruction 
should be given on all matters of law arising in the case. . 
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§ 5-2 Instruction Request Practice: 


Instruction and Instruction Request Preparation 


Instruction requests should be carefully tailored to the issues in each case. 
The rules indicate that instruction requests should be in writing. M.R.U. 
Crim. P. 30(b); M.R. Civ. P. 51(b). However, in routine cases, instruction 
requests are often presented orally when the issue is not the precise wording 
of the instruction but whether instruction on a point should be given at all, 
e.g., self-defense, competing harms, permanent impairment. 


Most judges will have their own instructions for common issues such as 
burden of proof, witness credibility, and the function and responsibilities of 
the jury. Parties need not file instruction requests for such issues unless some 
change from usual instructions is requested. 


Points of particular concern should be presented to the court in carefully 
crafted, individual instruction requests directed to the matter on which 
specialized instruction is requested. Filing repetitive but differently worded 
instruction requests directed to the same point of law—once a common 
practice in civil jury trials—is bad practice that was specifically disapproved 
by the Law Court. Clewley v. Whitney, 2002 ME 61, 17. 


A party is entitled to a requested instruction only when that party can 
demonstrate that the requested instruction (1) states the law correctly, (2) is 
generated by the evidence in the case, (3) is not misleading or confusing, (4) 
is not sufficiently covered in the instructions the court will give, and (5) the 
refusal to give the requested instruction is prejudicial to the requesting party. 
State v. Gaston, 2021 ME 25, § 24; State v. Carillo, 2021 ME 18, J 27; State 
v. Gauthier, 2007 ME 156, Jf 15, 23; Clewley, { 8. 


Timing of Instruction Requests 


It is good practice to advise the court of unusual or complicated 
instruction requests either pretrial or well in advance of the close of the 
evidence. This allows all concerned adequate time to address the issue in the 
evidence and to consider and prepare jury instructions. Presenting compli- 
cated instruction requests at the last minute is bad practice, as the 
opportunity for deliberate consideration of such requests is reduced. 


Failure to follow directions in pretrial orders to present unusual or 
contested instruction requests at the start of trial or some other specific time 
may waive objection to a ruling on the point where assistance was requested 
in a pretrial order, Stanley v. Schiavi Mobile Homes, Inc., 462 A.2d 1144, 
1146 n.2 (Me. 1983). An instruction request presented late in the trial or at 
the end of the evidence may be refused, even if it correctly states the law, if 
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it would change the nature of the evidence or issues in the trial. State v. 
Kelly, 606 A.2d 786, 788 (Me. 1992) (Instruction on 20-year adverse 
possession claim properly refused when presented after close of evidence in 
case tried under 40-year claim statute.). 


If a party waits until after the court’s instructions to the jury to request 
instruction on a new point, the court may, in its discretion, refuse to instruct 
on the point to avoid giving special attention or undue emphasis to the 
subject of the instruction after all other instructions have been given. State 
v. Merrifield, 478 A.2d 1131, 1133 n.2 (Me. 1984); State v. Atkinson, 458 
A.2d 1200, 1203-04 (Me. 1983). 


Appellate Review Standards 


On any appeal, the appellate court will “review jury instructions in their 
entirety and will disturb a judgment on the grounds that the jury instructions 
are in error only if the instructions fail to inform the jury correctly and fairly 
in all necessary respects of the governing law.” Caruso v. Jackson Lab., 2014 
ME 101, { 12, 98 A.3d 221. 


Whether an instruction properly stated the elements of an offense, or of a 
defense or justification of an action is reviewed de novo as a question of law. 
State v. Huy Van Nguyen, 2010 ME 14, ff 11-12; United States v. Godin, 
534 F.3d 51, 56 (ist Cir, 2008). Review of the wording and order of 
instructions is generally conducted according to abuse of discretion standards. 
United States v. Gonzalez, 570 F.3d 16, 21 (1st Cir. 2009). Similarly, action 
on requests to change wording from generally accepted instructions is 
reviewed for abuse of discretion. See United States v. Gonzdlez-Pérez, 778 
F.3d'3; 15 (1st Cir. 2015). 
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§ 5-2A Instruction Requests: en Theories of Criminal 
Liability. 


If a prosecution is based on more than one theory of how a crime was 
committed, for example, principal and accomplice liability, the jury need not 
be unanimous on the means or method of committing the crime if they are 
unanimous that the crime was committed—that each element of the crime, 
committed by whatever means or method, is proved beyond a reasonable 
doubt. State v. Hurd, 2010 ME 118, J 29. See also State v. Huy Van Nguyen, 
2010 ME 14, {ff 11-16 (rejecting “theory unanimity” argument and holding 
that jury could find defendant guilty as principal or as accomplice); State v. 
Elliott, 2010 ME 3, §§[ 21-27 (unanimity required on proof of each element 
of crime, not on facts supporting proof of each element); State v. Cummings, 
2017 ME 143, [21 & State v. Erskine, 2006 ME 5, {J 12-19 (conviction 
may be based on finding of intentional or knowing murder or depraved 
indifference murder); State v. St. Pierre, 1997 ME 107, J§| 5-7 (conviction 
could be based on either alternative of unlawful sexual conduct), See also 
Richardson v. United States, 526 U.S. 813, 817, 119 S. Ct. 1707, 143 L. Ed. 
2d 985 (1999); United States v. Hernandez-Albino, 177 F.3d 33, 40 C1st Cir. 
1999). 


In most cases, asking the jury to decide specially whether a finding of guilt 
is based on, for example, principal or accomplice liability can lead to juror 
confusion and is a practice that is neither necessary nor desirable. Hurd, { 29 
n.8. However, if there is uncertainty as to the legal sufficiency of one of the 
alternative theories for how the crime was committed, it may be prudent to 
have a separate verdict form question or a separate question to the jury to 
determine if their unanimous verdict is based on the theory about which 
there is uncertainty, Black v. United States, 561 U.S. 465, 130 S. Ct. 2963, 
2966, 2969-70, 177 L. Ed. 2d 695 (2010); see also State v. Stratton, 591 
A.2d 246, 247-48 (Me. 1991) (jury was properly asked to decide whether 
conviction was based upon principal or accomplice liability in case of first 
impression in deciding whether the law of accomplice liability from the 
Criminal Code applied to offenses defined in the Motor Vehicle Code). 


Sometimes a single criminal event that can be committed in different ways 
may be charged in separate counts, one for each alternative way of 
committing the crime, Charging a single criminal event by two separate 
counts, and asking the jury to decide each, does not violate constitutional 
double jeopardy restrictions, provided that if the jury finds guilt on each 
count, the convictions are consolidated or merged, post-verdict, so that there 
is only a single conviction for the single criminal event. State v. Bellavance, 
2013 ME 42, FJ 20—21; State v. Robinson, 1999 ME 86, { 13. 
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See also section 4-13 addressing consolidation or merger of separate 
charges. 
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§ 5-3. Instruction Preparation.  - 


Prior to closing argument, the court should meet with counsel to (1) 
discuss jury instructions and inform counsel of action on their jury 
instruction requests, Ward v. United States Fidelity & Guaranty Co., 564 
A.2d 66 (Me. 1989); (2) inform the parties if it intends to use any visual aids 
or displays to supplement or support its spoken and written instructions, 
State v. Knox, 2003 ME 39, Jf 5-11; (3) resolve any issues regarding verdict 
forms, see sections 5-4, 5-4A; (4) specify the time allowed for closing 
argument. M.R.U, Crim. P. 30(a); MLR. Civ. P. 51(a); and (5) resolve whether 
the primary instructions will follow or precede closing arguments. Most 
judges give their general instructions following closing arguments, but a few 
judges give general instructions prior to closing arguments. 


The meeting to discuss instructions may vary from very brief comments 
in a routine case, to an extended discussion in a complicated case with 
unusual and close factual and legal issues. In best practice, the conference to 
discuss instructions should be recorded. If the discussion was not recorded 
and there are disputes about the instructions to be given, the court should 
state the substance of the instruction discussion on the record and allow 
counsel opportunity to comment prior to the start of closing arguments. 


Beyond the limited statutory directions in 14 M.R.S. § 1105, also 
expressed through M.R. Civ. P. 51(c), jury instructions are addressed by the 
similar provisions of M.R. Civ. P. 51(b) and M.R.U. Crim. P. 30(b), which 
indicate that: 


1. Requests for instructions should be filed, in writing, at the close of 
the evidence or such earlier time in the trial as the court “reason- 
ably” directs; 


2. The court shall inform counsel of its action on the instruction 
requests prior to argument; 


3. To preserve objections to instructions, a party must object before 
jury deliberations begin “stating distinctly the matter to which the 
party objects and the grounds for the objection.” 


The criminal rules specify that opportunity for objection be 
provided “out of the hearing and presence” of the jury. The civil 
rules only specify “out of the hearing” of the jury. In practice, 
instruction issues are usually discussed at sidebar after the charge in 
both civil and criminal cases. 


The court may instruct the jury before or after argument, or both; 
5. The court, at its election, may provide written instructions covering 
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all or a part of the oral instructions. 
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§ 5-4 Written Instructions. - 


Use of written instructions is specifically approved in 14 M.R.S. § 1105, 
MLR. Civ. P. 51(b), and M.R.U. Crim. P. 30(b), see also State v. Dill, 2001 
ME 150, { 20. As with oral instructions, parties must be given an opportunity 
to review, make suggestions, and object to written instructions before those 
instructions are presented to the jury. State v. Knox, 2003 ME 39, { 6. Extra 
care must be taken to assure that written instructions given to a jury 
accurately state the law. Sometimes, parties may not perceive errors in 
written instructions before they are given to the jury. Those oversights may 
add considerable complication later on. See State v. Baker, 2015 ME 39. 


When written instructions are used for a general charge, the instructions 
should also be read to the jury. This assures that all jurors consider all 
instructions, provides a common basis of understanding to begin delibera- 
tions, and limits the risk of stigmatizing the occasional juror who may have 
difficulty reading due to vision, literacy, or language challenges. 


Judges using written instructions sometimes provide each juror with a 
copy of the instructions before the instructions are read to the jury. When a 
jury in a criminal case is to be given only part of the instructions in writing 
in the court’s general charge, it is better practice to include a presumption of 
innocence and burden of proof instruction with any partial written instructions. 
State v. Lockhart, 2003 ME 108, 7 44 n.4. 
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§5-4A Verdict Forms. 


The jury instruction and verdict return process may be assisted by a 
carefully developed verdict form. Pursuant to MLR. Civ. P. 49, the trial court 
has considerable discretion to develop a verdict form to assist the jury in 
reporting its verdict. Hansen v. Sunday River Skiway Corp., 1999 ME 45, 
{ 13; Thurston v. 3K Kamper Ko., Inc., 482 A.2d 837, 842 (Me. 1984). There 
is no specific authorization for use of verdict forms in the Rules of Criminal 
Procedure, but verdict forms are often used in criminal trials. Verdict forms 
may be preferred in criminal trials to avoid confusion when there are 
multiple charges or when the jury must make findings regarding statutory 
sentence enhancements or lesser included offense factors. See State v. 
Westgate, 2016 ME 145, Jf 18-23; State v. Fay, 2015 ME 160, {¥ 12, 
14—16. 


Civil Cases 


A form that addresses specific fact questions to the jury in civil cases may 
reduce the amount of instruction needed. The jury may be told what fact 
questions to resolve and the burden of proof to apply in lieu of complicated 
instructions outlining the law and facts that must be decided before a general 
verdict can be reached. Individual questions on verdict forms may be 
particularly important to determine if affirmative defenses, see Thibodeau v. 
Slaney, 2000 ME 116, [ 23, or damages enhancing facts have been proven. 


Juries should not be asked to make any more detailed findings than 
necessary. For civil cases, the Law Court once observed that separating 
questions of negligence and proximate cause on verdict forms is “a practice 
that is neither necessary nor desirable.” Shaw v. Bolduc, 658 A.2d 229, 231 
(Me. 1995). In Wilson v. Condon, 2016 ME 187, 10, the Law Court 
affirmatively disavowed that statement in Shaw. The Court then stated: 
“Separation of the questions of negligence and causation on verdict forms is 
not only permissible but, in many instances, may be necessary to avoid jury 
confusion and allow a more accurate and reviewable report of the jury’s 
verdict.” Id. If there is a significant issue regarding either negligence or 
causation, and if it may be important to know, post-verdict, if a jury based 
its decision on negligence or causation, then a verdict form should include 
separate questions regarding negligence and causation. 


Criminal Cases 


Verdict forms are regularly used to report not guilty or guilty results in 
cases involving multiple charges and/or defendants. State v. Waldron, 642 
A.2d 148, 149-50 (Me. 1994), approved a criminal verdict form that 
separated offenses by count and also by location, over objection that location 
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was not part of the charge but was only derived from the evidence. Verdict 
forms are also useful to determine if sentencing or crime classification 
enhancement elements have been proven. See Landry v. State, 575 A.2d 315, 
317 (Me. 1990); State v. Thomas, 507 A.2d 1051, 1053 (Me. 1986); 17-A 
M.R.S. § 9-A. See also Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 
2348, 147 L. Ed. 2d 435 (2000); State v. Burdick, 2001 ME 143, {Jf 19-25. 
The jury may be questioned orally about such issues, but oral questioning 
has greater potential for confusion in announcing the verdict. 


For criminal cases, verdict forms should name the offense (e.g., “Gross 
Sexual Assault’) and give the jury a choice of “Not Guilty” or “Guilty.” The 
verdict form should not indicate the burden of proof, or elements of the | 
offense. 


Special findings that may be required for sentence enhancement should be 


briefly stated, (e.g., “Within 1000 feet of a school, = =SSs«<(NNNl 
Yes” or “With the use of a firearm against a person, 
MO, ae. een 


Occasionally, a special finding on another issue, such as the statute of 
limitations, or the age of a victim or the defendant at the time of the offense 
may be required, (e.g., for statute of limitations “If the answer to question #3 
is ‘guilty,’ was the [crime] committed after May 6, 2015?_.._ = No 

Yes” [date six years prior to filing of a charge with a six year 
statute of limitations]; for victim under age 12 aggravating factor “If the 
answer to question # | is guilty, was the crime committed before July 11, 
PON bie SU ND is a Ves (dare victim. turned, 12. years 
old]). When the jury is offered “yes” or “no” choices, the “no” answer 
should favor the defendant and should be the first choice offered to the jury. 


Best practice in verdict form organization places the offense or question 
to be answered on one line and the jury finding; “not guilty” or “guilty,” or 
“no” or “yes” on another line. The following example is an inquiry for an 
Unlawful Sexual Contact charge, with a sentence aggravating factor if the 
crime was committed before the victim turned age 12 on July 11, 2017: 


Count III. Unlawful Sexual Contact 
Not Guilty aie ee ey ees Cri ty 


If your answer on Count III is “Guilty,” was the offense committed before 
July 11, 2017? 


No dhteies ihe hacia 
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Findings regarding how a crime was committed, for example, as a 
principal or an accomplice, are not required. The jury must be unanimous 
that the crime was committed by the defendant, but it need not be unanimous 
on the theory or method by which the crime was committed. State v. Huy Van 
Nguyen, 2010 ME 14, fJ 11-16. This issue is discussed in greater detail in 
section 5-2A. 


Verdict forms that state the elements of the offense or the burden of proof 
are strongly disfavored, as they are viewed as improperly requiring the jury 
to explain its verdict. State v. Fournier, 554 A.2d 1184, 1188 (Me. 1989). See 
also State v. Fay, 2015 ME 160, J 14 (citing this comment). The First Circuit 
has held that a verdict form that asked the jury to find a defendant either not 
euilty or guilty, beyond a reasonable doubt, was plain (obvious)—though 
harmless—error giving the appearance of shifting to the defendant the 
burden to prove innocence. United States v. Rodriguez, 735 F.3d 1, 910 (1st 
Cir, 2013). See also State v. McNally, 2007 ME 66, {J 9-10 (“‘a form is best 
limited to direct questions that simply ask the jury to report whether they 
find the defendant guilty or not guilty as to each charge”); Seeley v. State, 
431 A.2d 608, 611 (Me. 1981) (“We have held that the use, in jury trials, of 
special findings in criminal cases is not compatible with traditional practice 
in Maine.”’); United States v. Edelkind, 467 F.3d 791, 795 (1st Cir. 2006) 
(discussing problems with a verdict form asking if elements of an offense 
had been proven beyond a reasonable doubt “rather than simply asking 
whether the defendant was guilty of the offense charged”). 


The Law Court’s discouraging special findings is consistent with the 
United States Supreme Court’s holding in Griffin v. United States, 502 U.S. 
46, 112 S. Ct. 466, 116 L. Ed. 2d 371 (1991), cited with approval in State 
v. Fortune, 2011 ME 125, ff 28-30. In Griffin, the Supreme Court approved 
an instruction permitting a general verdict of guilty on a conspiracy count 
when one object of the conspiracy charge was supported by the evidence, 
while the evidence did not connect the defendant to an alternative object of 
the conspiracy. In reaching its conclusion, the court noted a common law 
rule that validated general verdicts on multi-count indictments, even when 
some of the counts were legally defective. The Supreme Court’s citations for 
this rule included State v. Burke, 38 Me. 574, 575-576 (1854). 


In Fortune, the Law Court observed that when multiple criminal events or 
criminal events involving more than one victim are indicated in a single 
count of an indictment and addressed in a single question on a verdict form, 
a defendant, on request, may be entitled to an instruction that the jury must 
be unanimous that the State has proven the elements of the charge as to at 
least one victim, or one crime, in order to return a guilty verdict on the 
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subject count of the indictment. Fortune, at Jf 31-32. The times when a 
specific unanimity instruction is required are addressed with an instruction in 
section 6-65. 


Griffin may have been qualified by Black v. United States, 561 U.S. 465, 
130 S. Ct. 2963, 177 L. Ed. 2d 695 (2010), when the Supreme Court 
recognized the practice favoring general verdicts, but vacated a conviction 
that could have been based on either of two alternative theories of law upon 
determination that instruction on one of the alternatives was improper. The 
opinion is notable because at trial the prosecutor requested that there be a 
separate inquiry as to each theory, but the defense successfully objected, 
arguing that the case should be submitted with only a general verdict request. 
After the general verdict, the defense successfully argued to the Supreme 
Court that the conviction should be vacated because, with the general 
verdict, it was not possible to tell whether the jury’s finding of guilt was 
based on a proper or improper theory of law. The defense objection on 
appeal to the instruction given as it had requested at trial would appear to 
have been barred by the doctrine of judicial estoppel, New Hampshire vy. 
Maine, 532 U.S. 742, 748-750 (2001), but the Court apparently disregarded 
any judicial estoppel concern. 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 6.04. 
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§ 5-5 Comment on Evidence by the Court. 


The current state of the law on judicial summary of or comment on the 
evidence is best stated in M.R. Civ. P. 51({c): 


In an action tried to a jury, at the close of the evidence and the 
arguments of counsel, the court may fairly and impartially sum up 
the evidence, but shall not during the trial, including the charge, 
express an opinion upon issues of fact. Upon timely objection by an 
agerieved party such an expression of opinion is sufficient cause for 
new trial. 


This is based on 14 M.R.S. § 1105 which applies to both criminal and civil 
cases. There is no comparable provision in the criminal rules, see M.R.U. 
Crim. P, 30, but opinions on the issue leave no doubt that the same 
limitations apply to comments on evidence in criminal and civil cases. See 
State v. Thurlow, 2019 ME 166, 79 n.4 (criticizing an instruction that a 
refusal to take a test “is part of the evidence in this case.”’); United States v. 
Aboshady, 951 F.3d 1, *21 (1st Cir. 2020) Gudge can comment on evidence, 
but not add facts not in evidence—then judge exceeds limitations on 
capacity to comment); United States v. Paiva, 892 F.2d 148, 159 (1st Cir. 
1989) (same). See also section 4-1 addressing the proper role of the judge at 
a jury trial and the limitations on judicial questioning of witnesses and 
comments on witness’s testimony. 


It once was widespread practice for judges to summarize the evidence and 
the contentions of the parties for the jury. Cf State v. Jones, 137 Me. 137, 
16 A.2d 103 (1940); Desmond v. Wilson, 143 Me. 262, 60 A.2d 782 (1948). 
Today, “[c]omment by the court on the evidence during instructions is 
‘neither required nor appropriate in most instances.” ” State v. Just, 2007 ME 
91, J 15 (quoting State v. Kim, 2001 ME 99, | 8). See also Thurlow, [9 n.4. 


Judicial comments on the evidence, when made to the jury, are subject to 
close Law Court scrutiny and risk of reversal even in civil cases. See 
Marston v. Newavom, 629 A.2d 587, 591 (Me. 1993). However, a court has 
been permitted to use a properly admitted chart in its instructions to assist 
the jurors understanding of evidence in relation to pending charges. State v. 
Corbin, 2000 ME 167, {J 4-10. Comments on the evidence made outside the 
presence of the jury do not generate similar concerns. State v. Pelletier, 2019 
ME 112, § 14 n.2. 


Ee LL ee 


5-15 JURY INSTRUCTIONS: AFTER THE EVIDENCE § 5-6 


§ 5-6 Objections to Instructions: Preserving the Record. 


Objections to instructions are presented after the instructions have been 
given so that the trial judge and any reviewing court can have the 
background of the entire body of the instructions in ruling on objections and 
supplemental instruction requests. The criminal rules specify that opportu- 
nity for objections be provided “out of the hearing and presence’ of the jury, 
(emphasis added). The civil rules only specify “‘out of the hearing” of the 
jury. In practice, instruction issues are usually discussed at sidebar after the 
charge in both civil and criminal cases. 


A party must object “before the jury ‘retires to consider its verdict,” 
M.R.U. Crim. P. 30(b); “stating distinctly the matter to which the party 
objects and the grounds for the objection.” M.R. Civ. P. 51(b); M.R.U. Crim. 
P, 30(b). Failure to direct the court’s attention to the challenged language of 
a jury instruction or to offer a more acceptable version may render the 
objection inadequate to preserve the issue for appeal. See Morey v. Stratton, 
2000 ME 147, 19; Fuller v. Central Maine Power Co., 598 A.2d 457, 460 
(Me. 1991). A generalized citation to a group of requested instructions is 
insufficient to properly preserve objections to a particular point in the court’s 
jury instructions. Clewley v. Whitney, 2002 ME 61, | 9. However, lengthy 
discussion is not required. If there was a discussion of instructions and 
rulings on instruction requests prior to argument, that discussion can be 
incorporated by reference in the record made after the close of instructions, 
assuming the earlier discussion was recorded. 


When, in discussion prior to argument, a party requests specific instruc- 
tions and the court (1) explicitly refuses to give the requested instructions, 
and (2) indicates in an on the record discussion that the issue is preserved, 
the party’s request and objection is preserved as a claim of error only if the 
issue addressed in the requested instructions is not contained in the court’s 
instructions to the jury. See State v. Dumond, 2000 ME 95, { 10. 


When specific instructions are proposed and the trial court generally 
covers the subject matter of the proposed instructions in its own language, 
a party must make a specific and focused objection after the instructions are 
completed and propose language to correct the perceived problem in order 
to preserve the issue for appeal. Clewley, J 10. 


Points in instructions not objected to are waived, subject to the “obvious 
error” standard of review, M.R. Evid. 103(d); M.R.U. Crim. P. 52(b); Morey 
v. Stratton, J 10; State v. Davis, 528 A.2d 1267 (Me. 1987). Obvious error 
may be demonstrated when the jury instructions, viewed as a whole, are 
affected by “highly prejudicial error tending to produce manifest injustice.” 
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State v. Baker, 2015 ME 39, [11 (quoting State v. Ashley, 666 A.2d 103, 
106-107 (Me. 1995)). 


Even if an erroneous instruction is given, there may be no prejudice if the 
court corrects the mistake prior to jury deliberations. See State v. Liberty, 
478 A.2d 1112, 1117 (Me. 1984). It is also possible to correct mistakes by 
giving corrective instructions to the jury during the course of their 
deliberations. See Baker, 2015 ME 39, J] 19-20 (noting court could have, 
but did not, correct errors in jury instructions, when responding to jury 
question during deliberations). When an appropriate instruction or corrective 
instruction is given, juries are presumed to follow those instructions. State v. 
Pillsbury, 2017 ME 92, { 19; State v. Dolloff, 2012 ME 130, 55. 


a 
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§ 5-7 Closing Argument. Instruction. 


Members of the jury. The evidence is completed. The attorneys will now 
present their closing arguments to you. The purpose of closing argument is 
for the attorneys to discuss the evidence and points of law that they believe 
are most significant for your consideration. As advocates the attorneys may 
discuss the evidence as they see it and suggest inferences or conclusions that 
you might draw from the evidence. I would remind you, however, that 
argument is not evidence. 


You must decide the case based on the evidence. The evidence 1s the 
swom testimony of the witnesses [depositions (statements) (stipulations) 
read (played) to the jury] and the exhibits offered and admitted into evidence 
at trial. Counsel’s arguments are legitimate efforts to guide your consider- 
ation of the evidence. If during the course of argument, counsel’s recollec- 
tion on some point of evidence differs from your recollection of the 
evidence, you should rely on your recollection of the evidence in deciding 
the case. 


For the closing arguments, counsel for the State [plaintiff] will present 
argument first, then counsel for the defense will present argument, and then 
counsel for the State [plaintiff]|—because they have the burden of proof— 
will have an opportunity for a brief rebuttal. After the closing arguments I 
will be instructing you as to the law, and then the case will be yours to 
decide. 


COMMENT 
General Comments 


Prior to the start of argument, the court must specify the time allowed 
for argument. This usually occurs during the conference about instruc- 
tions, prior to the closing argument. If the instructions conference was 
not recorded, the court should state the time allowed for argument on 
the record, before the jury enters and the closing arguments begin. 


General guidance for what is and is not proper closing argument is 
provided in Rules 3.3(a)(1), (2) and 3.4(e) of the Maine Rules of 
Professional Conduct. 


Professional Conduct Rule 3.3(a)(1), (2) states: 
(a) A lawyer shall not knowingly: 


(1) make a false statement of fact or law to a tribunal or fail to 
correct a false statement of material fact or law previously 
made to the tribunal by the lawyer; 


(2) misquote to a tribunal the language of a book, statute, 
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ordinance, rule or decision or, with knowledge of its invalidity 
and without disclosing such knowledge, cite as authority, a 
decision that has been overruled or a statute, ordinance or rule 
that has been repealed or declared unconstitutional. 


Professional Conduct Rule 3.4(e) states: 
A lawyer shail not: 


(e) in trial, allude to any matter that the lawyer does not reasonably 
believe is relevant or that will not be supported by admissible 
evidence, assert personal knowledge of facts in issue except when 
testifying as a witness, or state a personal opinion as to the justness 
of a cause, the credibility of a witness, the culpability of a civil 
litigant or the guilt or innocence of an accused;.. . 


The close cases regarding ethical propriety of closing argument are 
heavily fact-specific, making development of general principles beyond 
those set out in the ethics rules difficult. As the United States Supreme 
Court has observed, “The line separating acceptable from improper 
advocacy is not easily drawn; there is often a gray zone.” United States 
v. Young, 470 U.S. 1, 7 (1985). 


The prosecutor may “argue vigorously for any position, conclusion, 
or inference supported by the evidence.” State v. Cote, 2017 ME 73, 
{26 (quoting State v. Ashley, 666 A.2d 103, 105 (Me. 1995)). In 
arguing vigorously, the prosecutor may properly suggest inferences that 
are fairly based on the evidence. State v. Scott, 2019 ME 105, { 28, 
Cote, 2017 ME 73, { 27. 


The nature of statements that may constitute improper closing 
argument and appropriate court response is discussed extensively in 
State v. Fahnley, 2015 ME 82, Jf 32—41, and State v. Dolloff, 2012 ME 
130, Tf 31-76. See also Robert W. Clifford, Jdentifying and Preventing 
Improper Prosecutorial Comment in Closing Argument, 51 Me. L. Rev. 
241 (1999). 


In Doiloff, the Law Court listed, with citations, several recurring 
concems regarding statements by prosecutors or other counsel during 
closing arguments (or at other points in the trial). The Court observed 
that such statements: “will almost always be placed into the category of 
‘misconduct,’ including the following: 


¢ Misrepresenting material facts in the record or making statements of 
material fact unsupported by any evidence; 

e Using the authority or prestige of the prosecutor’s office [or an 
attomey’s position] to shore up the credibility of a witness, sometimes 
called “vouching”; 


¢ Shifting the burden of proof on an issue to the defendant; 
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¢ Making statements pandering to jurors’ sympathy, bias, or prejudice; 

¢ Injecting personal opinion regarding the guilt or credibility of the 
accused or other witnesses; and 

¢ Making unfounded and inflammatory attacks on the tribunal or 
opposing counsel.” 


2012 ME 130, { 42 (citations and footnote omitted). 


In Dolloff, the Court also observed that: “When a prosecutor’s 
statement is not sufficient to draw an objection, particularly when 
viewed in the overall context of the trial, that statement will rarely be 
found to have created a reasonable probability that it affected the 
outcome of the proceeding.” Id. [ 38. See also State v. Scott, 2019 ME 
105, ¥ 25. 


The First Circuit, addressing claims of prosecutorial misconduct, has 
indicated that it will reverse a district court “only if the prosecutor’s 
remarks so poisoned the well that the trial’s outcome was likely 
affected.” United States v. Vazquez-Larrauri, 778 F.3d 276, 283 (Ist 
Cir. 2015). When determining whether there was prosecutorial miscon- 
duct, the First Circuit considers: “(1) the severity of the prosecutor’s 
misconduct, including whether it was deliberate or accidental; (2) the 
context in which the misconduct occurred; (3) whether the judge gave 
curative instructions and the likely effect of such instructions; and (4) 
the strength of the evidence against the defendant |.” Jd. See section 
4-18A addressing mistrials. 


Arguments by the prosecution in criminal cases that can be construed 
as (i) commenting on a defendant’s choice not to testify or present 
witnesses; (ii) shifting the burden of proof on an issue to the defendant; 
or (iti) suggesting to the jury that it had a civic duty to convict or that 
the jury should consider the broader societal implications of its verdict 
are frequent issues on appeal. The issue is discussed in detail in United 
States v. Glover, 558 B.3d 71, 75-80 (1st Cir. 2009), with a review of 
opinions with differing results. See also State v. Tarbox, 2017 ME 71, 
{{ 10-16; State v. Begin, 2015 ME 86, J 25—28 (criticizing argument 
that jury should hold defendant “accountable” for his actions, but not 
vacating because of appropriate corrective action taken by trial judge 
that limited the possible prejudice); State v. Cheney, 2012 ME 119, 
{{ 33-36 (concluding that prosecutor’s argument “they had no evi- 
dence” to support alternative suspect theory was improper burden 
shifting, but harmless error in context, of case). 


Comment on Defendant’s Choice Not To Testify 


The Fifth Amendment to the U.S. Constitution and article I, section 
6 of the Maine Constitution provide a criminal defendant with an 
absolute right not to testify in his or her own defense at trial. State v. 
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Roberts, 2008 ME 112, 7 45, 951 A.2d 803. To protect this right, a 
prosecutor is prohibited from commenting on the defendant’s silence. 
State v. Tarbox, 2017 ME 71, 10. See also State v. Fahnley, 2015 ME 
82, Tf 36-39 (criticizing, but not vacating a conviction, when the 
prosecutor argued that: “[The victim] is the only one who holds the 
evidence to this case, other than [the defendant], they’re the only two 
people who were in the house. . .” in a case where the defendant did 
not testify). The law regarding comment on a defendant’s choice not to 
testify, and the differing standards of review depending on whether 
there was objection to an improper comment is addressed in detail in 
Tarbox, 2017 ME 71, J¥J 10-16. 


Expressions of Personal Opinion and Comments on Believability 


The Law Court has regularly observed that it is improper for a 
prosecutor or other attorneys to express a personal opinion about the 
credibility of a defendant or other witnesses. State v. Dolloff, 2012 ME 
130, ¥¥ 59-66; State v. Schmidt, 2008 ME 151, | 16; State v. Casella, 
632 A.2d 121, 122 (Me. 1993). The Court has stated that this is because 
prosecutors are “cloaked with the authority of the State, and [are] 
duty-bound to see that justice is done.” State v. Comer, 644 A.2d 7, 9 

(Me. 1994). The same rule applies to an attorney’s expressions of 
opinion on the credibility of opposing parties or witnesses who testify 
in civil cases. Caruso v. The Jackson Laboratory, 2014 ME 101, { 20. 
See M.R. Prof. Conduct 3.4(e) quoted above. 


If a defendant is present and testifies, the prosecutor may comment 
on the defendant’s presence and the opportunity that presence provides 
to tailor the defendant’s testimony to the testimony of preceding 
witnesses. See Portuondo v. Agard, 529 U.S. 61, 66-75 (2000).4 
Likewise, an argument that does no more than assert reasons why a 
witness’s testimony ought (or ought not) to be accepted as truthful by 
the jury 1s not improper witness vouching. State v. Weaver, 2016 ME 
12, ¥] 9-10; State v. Hassan, 2013 ME 98, ¥ 33. “Although unable to 
assert personal opinion, a prosecutor may attack credibility by analyz- 
ing the evidence and highlighting absurdities or discrepancies in a 
witness’s testimony.” Comer, 644 A.2d at 9. The prosecutor is also 
permitted to “appeal to the jury’s common sense and experience 
without crossing the line into prohibited argument.” Schmidt, J 17 
(citing State v. Ashley, 666 A.2d 103, 106 (Me. 1995)). Thus, a cautious 


1 Portuondo, 529 U.S. at 67 notes that Maine was the first state to recognize criminal 
defendants as competent witnesses to permit them to testify under oath in their criminal trials. 
The reforms allowing criminal defendants and civil parties to testify in their trials, if they 
chose to do, so were adopted in Maine around 1854. The Portuondo opinion incorrectly 
referenced 1864. 
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advocate, before offering an observation about a witness, might say “T 
would suggest that the evidence shows that. . ..” See Hassan, { 34. 


Misstatement of Facts in Evidence 


A factually inaccurate recitation of the evidence or reference to 
evidence not in the record in a prosecutor’s closing argument may 
constitute prosecutorial misconduct, see State v. McBreairty, 2016 ME 
61, [ 25-26, 137 A.3d 1012, though the term “misconduct” does not 
signal deliberate wrongdoing, but only that a statement of fact is 
mistaken or unsupported by any evidence. United States v. Gentles, 619 
F.3d 75, 81 (1st Cir. 2010). See also United States y. Rojas, 758 F.3d 61 
(Ist Cir. 2014) (declining to vacate conviction when, during closing 
argument, prosecutor had played unadmitted audio tape, determining 
that the tape could not have impacted the verdict, and the court had 
given a proper curative instruction). 


An attorney does not reference evidence outside the record when 
arguing for any conclusion based on facts and testimony in evidence 
and the reasonable inferences that can be drawn from that evidence. 
State v. Gould, 2012 ME 60, 4 19-21; State v. Ardolino, 1997 ME 141, 
{ 22. Likewise, an attorney does not misstate the evidence or shift the 
burden of proof when arguing that there is “no evidence” to support a 
particular fact necessary to support a claim by an opposing party if the 
“no evidence” claim is accurate. State v. Sousa, 2019 ME 171, 
{I 10-12. 


Collateral Consequences of Verdict; Send a Message Arguments 


The collateral consequences of a particular verdict, such as sentenc- 
ing, should not be addressed in argument to the jury, see State v. 
Condon, 468 A.2d 1348, 1351 (Me. 1983); State v. Ruybal, 398 A.2d 
407, 415 (Me. 1979). Arguments to juries urging them to “do justice,” 
“send a message” or other, similar invitations to consider possible 
consequences of their verdict outside the parameters of the record of the 
case are improper. See State v. Woodard, 2013 ME 36, {{ 34-35; 
Dolloff, | 67-73; Commonwealth v. DeJesus, 860 A.2d 102, 113-19 
(Pa. 2004) (vacating death penalty because of improper “send a 
message” argument by prosecutor in penalty phase, characterizing the 
argument as a plea to an “external irrelevancy,” and adopting rule that 
“send a message” arguments are prejudicial per se). See also Campbell 
v. State, 679 So. 2d 720, 724 (Fla. 1996) (criticizing “message to the 
community” arguments as “an obvious appeal to the emotion and fears 
of the jurors”); ABA Standards for Criminal Justice 3-5.8(d) (“pros- 
ecutor should refrain from argument which would divert the jury from 
its duty to decide the case on the evidence.”) 


This is consistent with statements by the Law Court that counsel 
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should refrain from argument that would divert the jury from its duty to 
decide the case based on the evidence by injecting into the argument 
issues that are broader than the guilt or innocence of the accused. State 
v. Robinson, 2016 ME 24, Y{f 25-29; State v. Hinds, 485 A.2d 231, 237 
(Me. 1984); State v. Pineau, 463 A.2d 779, 781 (Me. 1983). 


“Golden Rule” Arguments: Putting Jury in Place of Party or Witness 


Jurors should not be invited to put themselves in the position of a 
party or an important witness because doing so “encourage[s] the jury 
to depart from neutrality and to decide the case on the basis of personal 
interest and bias rather than on the evidence.” Seabury-Peterson vy. 
Jhamb, 2011 ME 35, {15 (quoting Forrestal v. Magendantz, 848 F.2d 
303, 309 (ist Cir. 1988)). The use of such arguments, commonly called 
“Golden Rule” arguments, is “universally condemned” because such 
arguments are viewed as threatening the essence of a fair trial. State v. 
Tarbox, 2017 ME 71, [15 n.3 (citing Jhamb and Forrestal). 


Objection Practice, Timing 


In Maine practice, objection to an argument believed to be improper 
should be presented at the time the improper argument is made, so that 
the court may take reasonable steps to correct any problem. State v. 


-Dolloff, 2012 ME 130, 139 n.11; State vy. Boone, 563 A.2d 374, 377 


(Me. 1989); Hinds, 485 A.2d at 237. When an objection is sustained and 
the court states a curative instruction, the party stating the objection 
must make a further objection or move for a mistrial to preserve the 
issue for appeal. See State v. Quirion, 2000 ME 103, { 25. Absent a 
timely objection, the Law Court reviews later objections to closing 
argument only for obvious error. State v. Bilodeau, 2020 ME 92, J 15; 
State v. Fahnley, 2015 ME 82, 735 (addressing the criteria by which 
unpreserved claims of error in closing argument may be viewed as plain 
etror or obvious error to justify vacating on appeal). 


The First Circuit has indicated reluctance “to impose a rule that 
would require counsel to abandon professionalism and decorum by 
routinely interrupting the other side’s closing argument to avoid the risk 
of waiving an objection entirely.” Fonten Corp. v. Ocean Spray 
Cranberries, Inc., 469 F.3d 18, 21 (ist Cir. 2006) (quoting Wilson v. 
Town of Mendon, 294 F.3d 1, 16 n.30 (ist Cir, 2002)). Accordingly, the 
First Circuit has adopted a practice of assuming, arguendo, that an 
objection to closing argument is preserved if brought to the court’s 
attention promptly after argument is completed. United States v. Potter, 
463 E.3d 9, 23~24 (1st Cir. 2006). 
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§ 5-7A Good Practice for Closing Argument. 


Beyond the governing law and ethical rules, addressed in section 5-7 
above, a closing argument must be carefully tailored to the personal style 
and skills of the attorney presenting it, the nature of the case, and the 
fact-finder to whom the argument is being presented. The following are 
some suggestions for better closing arguments. They are not taken from any 
rule book, and they are not listed in any particular order of importance or 
priority. 

Rule One: Be Yourself. 


Except for occupationally required levels of education and literacy, 
lawyers are as diverse as the rest of the population. Some are good at making 
points with folksy stories, some are well organized, some are quiet, some are 
loud. Whatever your strengths, use them. Lawyers with very different 
personal styles can make effective closing arguments if they tailor their 
closing arguments to their personality and a style that is comfortable. If you 
try to be someone that you are not, you will face two challenges: 


First, in trying to be someone who you are not, you will be tense, 
you will be nervous, play acting another personality rather than 
presenting the strengths of your own, and 


Second, the jury or other decision maker will sense your discomfort 
and may sense that you are trying to mislead them, hurting your, 
your client’s, and your case’s credibility. 


Rule Two: Have a Plan. 


Determine the key points you want to make, and organize your presen- 
tation with a written or a mental outline. Think of the overall story you want 
to tell—the image you want to create. Do not simply go through the case 
start to finish, ending with some rhetorical flourish. Organize your argument 
according to your plan. 


Rule Three: No Souls are Saved After Twenty Minutes. 

This statement references clergymen and sérmons from days long before 
social media and television age attention spans.? If anything, it is truer today 
than ever. Due to the nature of some cases, closing argument may not be 


2 See Clayton Sedgwick Cooper, “The American Undergraduate,” 83 The Century 
Illustrated Monthly Magazine, 377, 380 (1912) reporting on a preacher, preparing to speak to 
the students at Yale University, asking the President of Yale if there was any time limitation 
on his speaking, to which the President reportedly replied: “Oh, no; speak as long as you like, 
but there is a tradition here at Yale chapel that no souls are saved after twenty minutes.” 
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completed within 20 minutes, but you should try. If it cannot be done, assure 
in your plan that you have dynamics in your presentation, visual aids or 
something, to keep the fact-finder’s attention. 


Rule Four: Take “T’, “My” and “Lie” Out_of Your Vocabulary. 


Keeping these three words out of your closing argument will go a long 
way towards avoiding objections, personalization concerns, ethical prob- 
lems, and party demeaning issues that can occur, without adding much 
value, in closing arguments. State v. Dolloff, 2012 ME 130, {J 56-58 
(addressing use of “I’’); State v. Casella, 632 A.2d 121, 122 (Me, 1993) 
(addressing use of “‘lie’”’). See also State v. Clark, 2008 ME 136, {J 11-14; 
State v. Chesnel, 1999 ME 120, J 32; Maine Rules of Professional Conduct 
Rules 3.3(a)(1), 3.4(e). See also United States v. Gentles, 619 F.3d 75, 81 
(1st Cir. 2010) (criticizing prosecutor’s use of “I” in closing but holding it 
not improper when used to counter harmful or inflammatory statements in 
defense closing). 


Rule Five: Trial Minutes are Boring. 


This is not the standard good advice that everybody gives—“do not read 
closing arguments.” What sounds like trial minutes in many closing 
arguments is the practice of summarizing and then analyzing the testimony 
of each witness as if going over the minutes of the trial for the fact-finder. 
This approach can be almost guaranteed to lose the focus of any point you 
want to make. A closing argument that is little more than a repeat of the 
Opening statement, with a few more words, may have similar, limited 
impact. 


Identify a few important points, focus on those in argument—the good 
points you want the jury to remember and the bad points you need to 
address, Tell the fact-finder why your view of the case is the one to adopt. 


Rule Six: Instructions Can Be Your Friend. 


Before closings, you should have a pretty good idea of what will be said 
in instructions. Regardless of whether you view the instructions as helping 
or hurting you, tie important points in your closing to instructions that the 
jury may anticipate. It will help the jury remember your key points when 
they hear the instructions you have told them they will hear, and it will help 
your credibility when the judge instructs the jury as you have said they will 
be instructed. 


Rule Seven: Be Respectful. 
Personal attacks and demeaning behavior toward opposing counsel, 
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parties, witnesses, the forum or the process itself, can hurt you in several 
ways: 
First, personal attacks may divert attention from the substance of 
your closing argument. 


Second, to the extent you demean the proceeding or its participants, 
you demean yourself and you may infer that you think the jurors’ 
participation and the sacrifices they have made to hear the case are 
not important. 


Finally, jurors are a diverse group. Like most of us, they have had 
some successes and some failures in life. Some of them, although 
they may be disposed to the substance of your case, may, from prior 
experience, empathize with an individual towards whom you direct 
a personal attack. Witnessing that attack, they may feel threatened or 
insulted and consequently less disposed to your position on the 
merits. Avoiding personal attacks and demeaning behavior avoids 
that risk. 


Rule Eight: Listen to the Other Side. 

Pay attention to the other side presenting their case and questioning 
witnesses. What image are they trying to present? Pay attention to their 
closing argument, be prepared to respond to it. Did they fail to make a point, 
or make it differently than you thought they would? Do not presume what 
the other side will say based on what you have already prepared. Do not be 
so focused that you cannot be flexible to see what the other side is presenting 
and try to address it. In Maine, each side gets a chance to respond to the 
other side. Take advantage of that opportunity. 


Rule Nine: Breathe. 


While closing arguments should be short and concise, they should not be - 
delivered at breakneck speed. Try to speak in short sentences. Avoid too 
many qualifiers on each point you make. Take a breath after each sentence. 
That will help you be calm, help you appear calm, and help the jury absorb 
each point before you move to the next thought. Breathing also helps you 
follow your organization plan, as it keeps your mouth in sync with your 
brain as the argument proceeds. 


Rule Ten: Finish With Your Best. 


Leave this point for the jury to consider. Whether the best point is liability, 
damages, the law or something else appropriate, finish with it. Do not follow 
a set formula too often followed in closing arguments of liability or criminal 
responsibility first, then damages or the burden of proof, then a rhetorical 
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flourish about the law and a plea for justice. Organize your presentation to 
highlight your best points and finish with them. 


Remember at all times, how you appear—calm or nervous, organized or 
disorganized, rushed or steady, trusting or suspicious—may be as important 
in conveying your message as the substance of what you say. Keep aware of 
yourself at all times and have confidence that, if you got this far in your legal 
career, you can meet the challenge of closing argument too. Good luck. 
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§ 6-1 Introduction. 


In criminal cases, each element of the crime must be addressed in 
instructions, and essential terms that may affect determination of guilt or 
innocence must be defined. Failure to include in an instruction an essential 
element of a crime, an applicable justification or defense, a sentence 
enhancement factor, or a definition of a critical term may be obvious error 
under M.R.U. Crim. P. 52(b), risking reversal, even if no instruction request 
or objection was presented at trial. State v. Westgate, 2016 ME 145, 
(i 17-23; State v. Griffin, 487 A.2d 247, 249 (Me. 1984). However, failure 
to instruct on an essential element of a crime or a sentence enhancement 
factor may be subject to harmless error analysis if the critical element is not 
in dispute and therefore the error could not be viewed as contributing to the 
verdict. State v. Burdick, 2001 ME 143, { 29-32; Washington v. Recuenco, 
548 U.S. 212, 126 S. Ct. 2546, 2551, 165 L. Ed. 2d 466, 474-75 (2006); 
Neder v. United States, 527 U.S. 1, 8, 18, 119 S. Ct. 1827, 144 L. Ed. 2d 35, 
47-48 (1999). 


The court must instruct on justifications, affirmative defenses, exceptions, 
lesser included offenses, territorial jurisdiction, and statute of limitations 
issues only if these matters are raised by the evidence. State v. Hernandez, 
1998 ME 73, | 7 (defenses and lesser included offenses); State v. Collin, 
1997 ME 6 (territorial jurisdiction); State v. Berube, 669 A.2d 170, 171-73 
(Me. 1995) (lesser included offenses); State v. Borucki, 505 A.2d 89 (Me. 
1986) (statute of limitations). No instruction is required on an issue that the 
defense waives. 17-A M.R.S. § 101(1). 


When a penalty for a crime is enhanced or a mandatory minimum penalty 
is required upon proof of specific facts or prior convictions of specific 
crimes, the specific facts or prior convictions must be alleged and proven as 
an element of the crime charged, 17-A M.R.S. § 9-A; M.R.U. Crim. P. 3(a), 
(b), (d); M.R.U. Crim. P. 7(c), (e); State v. Westgate, 2016 ME 145, 
{I 17-23; State v. Hodgkins, 2003 ME 57, ff] 10-11; State v. Burdick, 2001 
ME 143, {f 19-25; Landry v. State, 575 A.2d 315, 317 (Me. 1990). See also ° 
United States v. Booker, 543 U.S. 220, 125 S. Ct. 738, 160 L. Ed. 2d 621 
(2005); Blakely v. Washington, 542 U.S. 296, 124 8. Ct. 2531, 159 L. Ed. 2d 
403 (2004); Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. 
Ed. 2d 435 (2000). 


If an identical or similar offense is alleged in the charging document as an 
element of the crime for classification or sentence enhancement purposes, 
the issue of the prior conviction should be presented to the jury only after 
conviction of the principal offense. Thus, after a guilty verdict is announced, 
the record would be reopened to hear evidence about the prior offense, and 
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that issue would have to be presented-to and decided by the jury. M.R.U. 
Crim. P. 26(e). In practice, prior convictions are frequently stipulated so that 
they need not be presented to the jury at all. 


Instructions need not follow the words of an indictment. The State must 
prove and the court must instruct on the elements of the crime and no more. 
State v. Smith, 618 A.2d 208, 210 (Me. 1992). Once the trial court has 
instructed the jury on each element of a crime that the State must 
affirmatively prove to obtain a conviction, and on any justifications or lesser 
included offenses generated by the evidence, the court is not required to 
separately instruct the jury (i) on what would be insufficient to support a 
conviction or (ii) that the State must disprove certain facts or alternative 
explanations that the defense believes may create a reasonable doubt 
regarding the offense. State v. Higbie, 2004 ME 59, 79; State v. Bridges, 
2003 ME 103, { 43 (stating that trial court must instruct on defenses or lesser 
included offenses rationally supported by evidence, but need not instruct on 
defendant’s view of methods for generating reasonable doubt); see also State 
v. Knight, 2002 ME 35, J 20; State v. Kim, 2001 ME 99, J 9-10; State v. 
Rich, 592 A.2d 1085, 1089 (Me. 1991); State v. Libby, 546 A.2d 444, 450 
(Me. 1988). 


If the jury is presented with more than one theory or method of how a 
crime may be committed, for example, principal and accomplice liability, the 
jury must be unanimous that the crime was committed by the defendant, but 
it need not be unanimous on the theory or method by which the crime was 
committed. State v. Huy Van Nguyen, 2010 ME 14, JJ 11-16. This issue is 
discussed in greater detail in section 5-2A. 


If the evidence indicates distinct types of criminal conduct, some charged 
and some not charged, instruction distinguishing the charged conduct from 
the uncharged conduct may be required so that the jury will not convict 
based on distinct, but uncharged criminal conduct. State v. Nickerson, 534 
A.2d 1323, 1324~25 (Me. 1988). 


Following are suggested representative criminal jury instructions. The 
representative instructions suggest a way to address specific issues that arise 
in instructing juries. They are not meant to suggest that there may not be 
other, better ways to address the same issues. 


It is not good practice to utilize this Manual, or any other form 
instructions, to try to develop a lengthy jury instruction addressing every 
possible issue in the case. Considerable discretion must be utilized to assure 
that the jury focuses on the principal issues before them, without unneces- 
sarily lengthy and potentially distracting instructions on minor or nonexis- 
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tent issues. See State v. Ashley, 666 A.2d 103, 106-07 (Me. 1995), quoting 
the second edition of this Manual. 


Most representative instructions are followed by comments discussing 
relevant case law and other sources. Likewise, after some instructions, there 
will be citations to sources used to develop the instruction. When points of 
uncertainty develop, readers are urged to refer to the specific precedents, 
rules, or statutes for resolution. 


The Maine Criminal Code provides relatively concise outlines of the 
elements of each offense. However, instructions should not simply track the 
language of the statute; they must be crafted with careful consideration of 
the applicability of the language to the issues generated in the case being 
submitted to the jury. State v. McKinney, 588 A.2d 310, 312 (Me. 1991); 
State v. Walker, 512 A.2d 354 (Me. 1986). Not every term or phrase in a 
statute requires explanation or definition in an instruction. State v. Hall, 2019 
ME 126, ¥ 28. The focus is on “whether the jury would have reasonably 
understood the common sense meaning of the term.” Jd. When a term is not 
defined in a statute, a jury can generally be entrusted to determine the 
meaning of the term by common sense, see Hall, | 28; State v. Siracusa, 
2017 ME 8&4, ¥ 12, 160 A.3d 531; State v. Deering, 611 A.2d 972, 974 (Me. 
1992). 


One of the nation’s experts on writing understandable jury instructions has 
observed that crimes are often defined using “broad and abstract language,” 
while the issue of whether a defendant committed a crime is “very concrete.” 
See Peter M. Tiersma, Communicating with Juries: How to Draft More 
Understandable Jury Instructions, 5 (National Center for State Courts, 
2006). Thus, “reading to jurors out of statute books is not a good idea. Not 
only are statutes full of difficult language, but they do not tell jurors how to 
carry out their task.” Id. 
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§ 6-2 Opening Remarks: Juror Responsibility. Instruction. 


Members of the Jury: Now that you have heard the evidence and argument 
of counsel, it is my duty to instruct you about the law that applies to this 
case. 


You must follow the law stated in these instructions, and apply that law to 
the facts as you find the facts from the evidence in the case. [It is your sworn 
duty to apply the law exactly as I describe it to you, whether you agree with 
the law or not.] It is [also] your sworn duty to decide the case considering 
only the evidence that has been presented in this trial. 


Before I get to the substantive instructions, let me state some cautions: 


First: Do not single out any one instruction alone as stating the law, 
consider the instructions as a whole. In your consideration, attach no 
significance to the order in which the instructions are given—you must 
consider them all of equal importance, of equal priority in applying them to 
this case. 


Second: Nothing that I say in these instructions, and nothing that I have 
said or done to this point in presiding at trial—no expression on my face: 
nothing—should be taken as any indication that I have any opinion about the 
facts of this case. The facts are for you, and you alone to decide based on the 
evidence presented. You are to perform your duty of deciding the facts free 
from any passion, any prejudice, any sympathy or any bias whatsoever. 


COMMENT 


The words in brackets should be used only if juror disagreement with 
the law or jury nullification is a serious concern. Using such words in 
a trial when there is no basis for concern may appear officious. For a 
discussion of the jury’s obligation to follow the law and jury nullifica- 
tion issues, see State v. Masker, 2007 ME 4, §[ 7-9; United States v. 
Sepulveda, 15 F.3d 1161, 1190 (ist Cir. 1993), 


The reference in the first sentence to having heard argument of 
counsel would need to be adjusted in cases when the court instructs the 
jury prior to counsel’s closing arguments. 

Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference §§ 3.01, 6.02. 
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§ 6-3 Joinder: Several Charges. Instruction. 


The defendant is charged with several crimes. You must not infer guilt 
from the number of charges. Each charge must be considered independently. 
You may find the defendant not guilty of all charges; you may find the 
defendant guilty of all charges; you may find the defendant not guilty of 
some charges and guilty of other charges. 


You must consider the evidence and the instructions separately as to each 
charge and reach a separate, independent decision as to whether the state has 
proven each charge beyond a reasonable doubt. 


COMMENT 
M. R. U. Crim. P. 8 


In addition to the reference to “several crimes,” the court may list the 
separate charges, though the separate charges will be individually 
described later in the instruction. If the separate charges are listed in the 
instruction, the jury should be reminded again, after the listing, that 
they must reach a separate, independent decision as to each charge. For 
an example of several charges being presented to a jury, see State v. 

| Miller, 2018 ME 112, affirming a conviction for twenty-eight counts of 
gross sexual assault (and one count of incest) where the indictment 
charged an offense in twenty-eight separate months. /d., {§[ 13-14. 


In State v. Olmo, 2014 ME 138, the Law Court approved joinder for 
jury trial of seven separate drug related charges and one escape charge. 
The charges allegedly occurred on four different days over an approxi- 
mate two-month period. Citing M.R. Crim. P. 8(d), the Court observed 
that a trial court may order separate trials of offenses “if it appears that 
the defendant is prejudiced by an otherwise-appropriate joinder of 
offenses.” /d., { 12 (quoting State v. Lemay, 2012 ME 86, J 22). 


In Olmo, the Court stated “joinder is the rule rather than the 
exception; the party moving for severance bears the significant burden 
of showing that joinder is so prejudicial that it outweighs the benefits 
associated with joinder—namely, judicial economy and swift resolution 
of the charges.” Jd. In fact, in some cases where several charges arise 
out of the same set of circumstances, joinder may be mandatory to 
avoid double jeopardy. See State v. Gessner, 2021 ME 41, applying the 
Separate Trials Statute, 17-A M.R.S. § 14, to hold that a prosecution for 
escape in One county was barred because of an earlier trial and acquittal 
of a criminal threatening charge in another county where the criminal 
threatening was found to have been part of “one course of conduct” that 
occurred across county lines “within a span of a few hours,” where 
escape was a “continuing” offense. /d. {1 7, 11-12. Gessner should be 
reviewed when similar circumstances are presented, noting that its 
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result may have been dependent on-the facts found by the trial court. 


In Lemay, 2012 ME 86, {{ 18-34, the Law Court addressed issues of 
joinder and severance in an opinion approving joinder, for jury trial, of 
a sexual assault charge with witness tampering and attempted escape 
charges that occurred on different, subsequent dates while the defendant 
was in jail awaiting trial on the sexual assault charge. The Lemay 
opinion and the Olmo opinion, at {| 1O—16, provide a useful review of 
issues relating to joinder or severance of different charges. The Olmo 
opinion at {15 provides a helpful discussion of joinder issues in 
relation to issues of what evidence may be admissible to demonstrate a 
common scheme or plan to support liability for a particular criminal act. 
See MLR. Evid. 404(b). | 


When several charges are presented for jury trial and the defense 
objects and moves for relief from prejudicial joinder, the court may 
have to engage in a careful balancing test setting off the values of 
judicial economy against the potential for prejudice to the defendant. 
State v. Pierce, 2001 ME 14, 9] 11-22; State v. Brown, 1998 ME 129, 
qq 5-10. A trial court ruling on the issue will be accorded substantial 
deference and will be upheld unless the decision is outside the 
reasonable bounds of the trial court’s discretion, such as when “‘the case 
is one in which the potential for confusion or prejudice is obviously 
serious.” Olmo, J 10 (quoting Lemay, J 22). 


In multi-count cases, jurors are often not told, in general instructions, 
that they may return a partial verdict if they can agree on some charges 
but not on others. This is to avoid promoting compromise verdicts and 
to keep the jurors’ initial focus on rendering a full and complete verdict. 


Sometimes a single criminal event that can be committed in different 
ways may be charged in separate counts, one for each alternative way 
of committing the crime. Charging that way does not violate constitu- 
tional double jeopardy restrictions, provided that if the jury finds guilt 
on each count, the convictions are merged, post-verdict, so that there is 
only a single conviction for the single criminal event. State v. 
Armstrong, 2020 ME 97, {J 10-12, and 2019 ME 117, 99] 24-26; State 
v. Bellavance, 2013 ME 42, J{ 20-21. See also United States v. Gordon, 
875 F.3d 26, 38 (ist Cir. 2017) (when defendant is convicted of 
duplicative or “multiplicitous” counts, appropriate process is to merge 
the multiplicitous counts into a ‘single count for sentencing and criminal 
record purposes). 

See also State v. Hayward, 2017 ME 33, { 16, applying M.R.U. Crim. 
P. 7(c) to affirm a defendant’s conviction and sentencing for several 
different theft charges committed in the same shoplifting event because 
of the different ways in which the crimes were committed (price tag 


§ 6-3 


MAINE JURY INSTRUCTION MANUAL 6-10 


switching, concealing, not displaying price marker at self-checkout). 
Id., ¥A7—-18. 


State v. Cummings, 2017 ME 143, 45, addresses an alternative 
charging choice when a defendant may be charged in a single count 
stating two alternative means of committing the crime. In Cummings 
the Law Court, affirming a murder conviction, indicated that because 
depraved indifference murder may be charged and tried as an alterna- 
tive to intentional or knowing murder in a single charge, a unanimous 
verdict can be reached even if individual jurors disagree about whether 
the murder was an intentional or knowing murder or a depraved 
indifference murder as long as the evidence presented to the jury is 
sufficient to support each of the alternative theories. /d., { 21. 


See also section 4-12 (charges removed from case); section 4-13 
(consolidation or merger of duplicative charges); section 5-4A (verdict 
forms); section 6-4 (joinder of defendants); sections 6-29 & 6-30 (date 
of offense instruction); and section 6-65 (specific unanimity instruction 
when identical offenses may have been committed on several different 
occasions within the period covered by the single charge). 
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§ 6-4 Multiple Defendants. Instruction. 


There are two defendants [0 and [_] in this 
matter, but you are not required to return similar verdicts as to each. You 
must decide separately whether the State has proven its case beyond a 
reasonable doubt as to each defendant. Each defendant is entitled to separate 
and fair consideration without being prejudiced by what you may decide as 
to the other defendant. You should consider the evidence and these 
instructions separately and individually as to each defendant. 


COMMENT 
See M.R.U. Crim. P. 8 addressing joinder and severance of crimes 
and defendants. 


Joinder and severance of defendants is discussed extensively in State 
v. Williams, 2012 ME 63, {9 20-40, and State vy. Lakin, 2006 ME 64, 
{9 7-13. See also State v. Sexton, 2017 ME 65, J 25—26; State v. 
George, 2012 ME 64, YJ 25-26; State v. Cook, 2010 ME 81, JJ 15-16. 
The issue has been addressed by the United States Supreme Court in 
Zafiro v. United States, 506 U.S. 534, 540-541 (1993). 


Citing these and other precedents, the Sexton opinion summarized 
the state of the law regarding joinder or severance of codefendants for 
trial before a single jury, noting that (i) defendants are not entitled to 
severance merely because they may have a better chance of acquittal in 
separate trials, specific instances of prejudice must be demonstrated; (ii) 
mutually antagonistic defenses are not prejudicial per se; (iii) with 
proper instruction to jury to independently weigh evidence, no abuse of 
discretion in denying motion to sever where the co-defendants impli- 
cated each other. 2017 ME 71, { 25. 


The First Circuit has observed that the trial court is not necessarily 
required to make findings in ruling on a motion to sever defendants, and 
that even without findings, review of a ruling on a motion to sever is for 
“manifest abuse of discretion.” United States v. DeCologero, 530 F.3d 
36, 52 (Ist Cir. 2008). There may be good reason for not making 
findings if the proceeding is subject to media attention, as any finding 
by the trial court may address facts that may be disputed before the jury 
in a trial. 


Selection of multiple juries for joined trials of codefendants is 
addressed in section 2-2. When a defendant has been removed from a 
case during trial, see section 4-9. For a discussion of joinder or 
severance of charges, see section 6-3. 
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§ 6-5 Mistakes of Law in Argument. Instruction. 


Counsel have quite properly referred to some of the governing rules of 
law in their arguments. If you think there is any difference between the law 
stated by counsel and the law stated in these instructions, you must follow 
the instructions [ am giving you. 





COMMENT 

This instruction assumes that the court’s general charge follows 
closing arguments. If, during argument, an attorney has stated a position 
that is not entirely correct as a matter of law, and the court has not 
specifically addressed that matter during argument because there was 
no objection and because it was not sufficiently serious to require 
specific correction, it still may be appropriate to caution the jury that 
they must follow the instructions as stated by the court. 
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§ 6-6 Consequences of Verdict of Ne Concern. Instruction. 


In your deliberations you must focus solely on deciding the facts from the 
evidence in accordance with the instructions I am giving you. You must not 
consider or be concerned about the possible consequences of any verdict you 
may reach. 


COMMENT 


The consequences of any verdict are not the concern of the jury. State 
v. Ormsby, 2013 ME 88, I 31-33; State v. Okie, 2010 ME 6, Jf 9-11; 
State v. Condon, 468 A.2d 1348, 1351 (Me. 1983); State v. Ruybal, 398 
A.2d 407, 415 (Me. 1979); State v. Dyer, 371 A.2d 1079, 1083 (Me. 
1977). However a “no concern for consequences” instruction need not 
be given in every case. Giving the instruction risks raising the jury’s 
consciousness about the exact consequences they are being told to 
ignore. Thus, it is best to limit use of the instruction to cases when 
consequences have been injected into the case or when there is 
significant reason to believe that jury concern about consequences may 
affect their verdict. 

Similarly, the jury should not be instructed in the general charge 
regarding the consequences of any failure to reach a verdict. See Jones 
v. United States, 527 U.S. 373, 144 L. Ed, 2d 370 (1999). 


Some Federal Court opinions suggest that juries should be instructed 
not to consider a defendant’s possible sentence unless the jury has a 
specific role in sentence determination. See United States v. Stotts, 176 
F.3d 880, 886 (6th Cir. 1999), As noted above, giving such an 
instruction when it is not generated by an event in the case risks 
focusing juror attention on the issue they are being told to ignore. 


The rule that the consequences of the verdict are not to concern the 
jury would also appear to apply in at least some instances to civil cases. 
See Lambert v. Tripp, 560 A.2d 1097, 1099 (Me. 1989) (the financial 
burden that a jury verdict might impose on a defendant is not an 
appropriate concern for jury consideration). See section 7-9 below. 
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§ 6-7 Presumption of Innocence—Burden of Proof. Instruction. 


The law presumes a defendant to be innocent. The defendant, although 
accused, begins the trial with a “clean slate’—with no evidence against him. 
This presumption of innocence alone is sufficient to acquit the defendant, 
unless you decide that the defendant’s guilt is proven beyond a reasonable 
doubt, after careful consideration of all of the evidence in this case. 


The State is not required to prove guilt beyond all possible doubt. The test 
is one of reasonable doubt. 


A reasonable doubt is just what the words imply, a doubt based on reason 
and common sense. It is not a doubt based upon mere guess, surmise, or bare 
possibility. It is doubt which a reasonable person without bias, prejudice, or 
interest, and after conscientiously weighing all of the evidence, would 
entertain as to the guilt of the accused. To convict a defendant of a criminal 
offense, the evidence must be sufficient to give you a conscientious belief 
that the charge is almost certainly true. 


The State always has the burden to prove each element of the offense 
charged beyond a reasonable doubt. 


COMMENT 

This instruction is based on State v. Estes, 418 A.2d 1108, 1115-1116 
(Me. 1980). Its wording is not mandated in Estes or anywhere else. 
However, alternative formulations should be developed with care. See 
Victor v. Nebraska, 511. U.S. 1, 114 8. Ct. 1239, 127 L. Ed. 2d 583 
(1994). The Law Court has criticized a beyond a reasonable doubt 
instruction that did not also address the presumption of innocence, State 
v. Goodridge, 556 A.2d 211, 211-12 (Me. 1989). See also State v. 
Calor, 585 A.2d 1385, 1388 (Me. 1991). In affirming but criticizing an 
instruction that gave the jury a choice to “find” the defendant guilty or 
“find” the defendant not guilty, the Law Court, citing this comment, 
observed that “the best practice is for the trial court to inform the jury 
in its instructions that it may return a verdict of guilty only if it finds 
that the State has proved each element of the offense beyond a 
reasonable doubt, and that if the State has failed to prove any of the 
elements of the offense beyond a reasonable doubt, it must return a 
verdict of not guilty.” State v. Philbrook, 2013 ME 86, J 16. 


The Supreme Court has criticized an instruction that equated beyond 
a reasonable doubt with “moral certainty.” Cage v. Louisiana, 498 U.S. 
39, 41, I11 S. Ct. 328, 112 L. Ed. 2d 339, 342 (1990) (per curiam). 
Comments in an instruction that analogize jurors’ responsibility to 
decision-making in jurors’ own personal matters should be avoided. 
State v. Uffelman, 626 A.2d 340, 342 (Me. 1993). Such an analogy has 
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been criticized as unrelated to decisions jurors make in criminal cases, 
because significant personal decisions often involve future prediction 
and risk taking rather than resolution of conflicts about past events. See 
Marshall, Flannery, and Higgenbottom, Pattern Criminal Jury Instruc- 
tions, at 29, REPORT OF THE FEDERAL JUDICIAL CENTER COMMITTEE TO 
STUDY CRIMINAL JURY INSTRUCTIONS (1982). 


When the evidence suggests more than one theory of how a crime 
was committed, for example, principal or accomplice liability, the jury 
must be unanimous that each element of the crime was committed by 
the defendant, but it need not be unanimous on the theory or method by 
which the crime was committed. See State v. Cummings, 2017 ME 143, 
q 21; State v. Huy Van Nguyen, 2010 ME 14, Jf 11-16. This issue is 
addressed in more detail in the comments to sections 5-2A and 6-65. 


The court must instruct on defense theories of the case when the 
theory involves a justification or defense that must be disproved by the 
State or a lesser-included offense rationally supported by the evidence. 
State v. Bridges, 2003 ME 103, [ 43. 17-A M.R.S. § 101(1). These 
issues are discussed in detail in section 6-55. 


Once the court has instructed the jury on each element of a crime that 
the State must prove to obtain a conviction, and on any justifications, 
defenses, or lesser included offenses generated by the evidence, the 
court is not required to separately instruct the jury (i) on what would be 
insufficient to support a conviction or (ii) that the State must disprove 
certain facts or alternative explanations that the defense suggests may 
create a reasonable doubt. Jackson v. Virginia, 443 U.S. 307, 326, 99 S. 
Ct. 2781, 61 L. Ed. 2d 560 (1979); State v. Rackliffe, 2010 ME 70, 78 
(State’s “proof need not exclude every reasonable hypothesis of 
innocence,” if record supports finding of guilt beyond a reasonable 
doubt.). See also State v. Kim, 2001 ME 99, ¥[ 9-10; State v. Higbie, 
2004 ME 59, 99: State v. Knight, 2002 ME 35, { 20. 


For example, the burden of proof is not improperly shifted to the 
defense when the defense is required to present admissible evidence of 
an alternative suspect that is “of sufficient probative value to raise a 
reasonable doubt as to the defendant’s culpability by establishing a 
reasonable connection between the alternative suspect and the crime.” 
State v. Fournier, 2019 ME 28, 718. “Without such evidence, a 
defendant cannot be allowed to use his trial to conduct an investigation 
that he hopes will convert what amounts to speculation into a 
connection between the other person and the crime.” Jd. (quoting State 
v. Dechaine, 572 A.2d 130, 134 (Me. 1990)). 


See discussion of issues on which the court is required to instruct in 
sections 6-1, 6-55 and 6-55A. The preponderance of evidence burden of 
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proof, that is sometimes applicable to criminal jury instructions when a 
defendant must prove lack of criminal responsibility by reason of 
insanity, 17-A M.R.S. § 39(3) or other affirmative defenses, 17-A 
M.R.S. § 101(2), is addressed in section 7-11. 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 3.02. 
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§ 6-8 Choice of Accused Not to Testify. Instruction. 


The defendant in a criminal case has a right to remain silent. He/she does 
not have to take the witness stand and testify, and no presumption of guilt 
may be raised, and no inference of any kind may be drawn, from the 
defendant’s choice not to testify. 


The law never imposes upon a defendant in a criminal case the burden or 
duty of calling any witnesses or producing any evidence. 


COMMENT 
Griffin v. California, 380 U.S. 609, 614 (1965). 


When the defendant exercises the right to remain silent and does not 
testify at trial, the court must specifically instruct the jury that the 
defendant has a right not to testify, and that no inference may be drawn 
from the defendant’s election not to testify. See State v. White, 285 A.2d 
832, 836 (Me. 1972). The court would not give such a cautionary 
instruction only if the defendant specifically requests that the instruc- 
tion not be given. See State v. Libby, 410 A.2d 562, 564 (Me. 1980); 
M.R. Evid. 512(c). If the instruction is not to be given, that determi- 
nation should be made on the record and in the presence of the 
defendant. 


When a defendant elects not to testify, no particular inquiry is 
required, State v. Tuplin, 2006 ME 83, 7 19. However, self-represented 
defendants must be advised of both the right to remain silent and the 
right to testify, Id. J 20, and the record must be sufficient to demonstrate 
that a self-represented defendant was aware of and understood both the 
right to testify and the right to remain silent, /d. { 21. 


In State v. Ford, 2013 ME 96, { 22, the Law Court suggested that, 
regarding a defendant’s choice to testify or not, best practice is for the 
trial court to conduct a colloquy with a represented defendant individu- 
ally on the record to confirm that: (1) he or she is aware of the absolute 
right to testify and the right to remain silent, and that no person may 
deprive him or her of these rights or make the decision for him or her 
to forgo one and elect the other; and (2) the decision is knowing and 
voluntary. However, in a case when there was no on-the-record 
colloquy between the court and the defendant, the Law Court indicated 
that it would assume that the defendant was properly advised by 
counsel of his rights and choices and refused to vacate upon new 
counsel’s argument that an on-the-record colloquy between the court 
and the represented defendant was required. On post-conviction review, 
the conviction was vacated basd on trial counsel’s apparently depriving 
the defendant of the choice to testify. Ford v. State, 2019 ME 47. 
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In State v. Murphy, 2015 ME 62, {J 18-21, the Law Court noted, as 
Rule 26(g) requires, that there must be an on the record indication that 
unrepresented defendants are aware of and understand their right to 
testify, as well as their correlative fight not to testify. Jd., { 20. 
Recognizing a lawyer’s duty to advise a client as to his or her rights, the 
Law Court declined to require trial courts to make such an on the record 
inquiry of represented defendants. Jd., { 20. Instead, absent evidence to 
the contrary, the Law Court declined to adopt any bright line rule and 
indicated that it would assume that represented clients were properly 
advised of their right to testify. /d., 4] 20-21. “In these circumstances, 
the trial record need not demonstrate an express waiver for us to 
conclude that Murphy voluntarily and intentionally waived his consti- 
tutional right to testify.” Zd., J 21. 


An unusual case was addressed in State vy. Cote, 540 A.2d 470 (Me. 
1988), where, during deliberations, the jury sent a note suggesting that 
Cote, who had elected not to testify, should “ofter defense for himself.” 
The Law Court approved the trial court’s response to that request, 
reminding the jury of the presumption of innocence and the burden of 
proof, and restating the defenant’s right to remain silent. 


When a defendant rests his or her case without testifying or calling 
witnesses, and then decides to testify or call witnesses, the defendant 
“can move the trial court to reopen the evidence, but the choice whether 
to reopen is left to the court’s sound discretion.” United States v. 
Peterson, 233 F.3d 101, 106 (1st Cir. 2000). 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 3.03. 
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§ 6-9 Direct Evidence—Circumstantial Evidence. Instruction. 


There are two types of evidence you may use to find the facts—direct 
evidence and circumstantial evidence. 


Direct evidence is direct proof of a fact, such as testimony by a witness 
about what that witness saw, heard, or did. Circumstantial evidence is 
indirect evidence, that is, proof of one or more facts from which you can find ¢ 
or infer that another fact exists, even though it has not been proved directly. 
You must consider both kinds of evidence. The law permits you to give equal 
weight to both, but you must decide how much weight to give to any 
evidence. 


When there are several possible theories to explain the happening of an 
event, the one you adopt does not have to exclude all others. You are to use 
your experience with people and events in deciding the possibility of 
inaccuracy or ambiguity. Your verdict may be based entirely on circumstan- 
tial evidence, entirely on direct evidence or on a combination of both. 
[Remembering, of course, the State’s burden to prove each element of the 
offense beyond a reasonable doubt.] 


COMMENT 


The words in brackets are suggested for criminal cases. The 
representative instruction was developed from Maine precedent and 
suggestions in Peter M. Tiersma, Communicating with Juries: How to 
Draft More Understandable Jury Instructions, 20-21 (N. C. 8. C., 
2006). The first portion of the instruction is based on the Pattern 
Criminal Jury Instructions for the District Courts of the First Circuit 
§ 3.05. 


A criminal conviction may be based solely upon circumstantial 
evidence so long as the proffered evidence “supports a finding that each 
element of the crime at issue is proved beyond a reasonable doubt,” 
State v. Moores, 2009 ME 102, J 10; even if the inferences made from 
circumstantial evidence are contradicted by parts of the direct evidence. 
State v. Cummings, 2017 ME 143, { 12; State v. Saenz, 2016 ME 159, 
¥ 22; State v. Medeiros, 2010 ME 47, ¥ 17; State v. Woo, 2007 ME 151, 
q 5. The State need not prove the exact acts that resulted in the crime as 
long as the circumstantial evidence supports the finding, beyond a 
reasonable doubt, that the crime was committed. State v. Brown, 2017 
ME 59, {4 7-9. 

In State v. Woodard, 2013 ME 36, { 23 (citing State v. Deering, 1998 
ME 23, { 13) the Law Court observed that: “A factfinder may draw all 
reasonable inferences from the circumstantial evidence, and it is not 
necessary for the factfinder to eliminate any possible alternative 
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explanation of the evidence. . . Instead, ‘the question is whether such 
alternative is sufficiently credible in light of the entire record that it 
necessarily raises a reasonable doubt.’” The proof “need not exclude 
every reasonable hypothesis of innocence, provided the record as a 
whole supports a conclusion of guilt beyond a reasonable doubt.” 
United States v. Lugo Guerrero, 524 F.3d 5, 12-13 (1st Cir. 2008). 
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§ 6-10 Evidence to Be Considered. Instruction. 
The evidence in this trial consists of: 


* the testimony of the witnesses; 
e the exhibits received in evidence; and 


¢ the stipulations read to you. 


[Decide the significance of evidence based on what that evidence has to 
add to the issues in this case, without regard to who produced that evidence. ] 


[If I sustained an objection to any question, answer or exhibit, or if I 
directed you to disregard any question, answer or exhibit, you must 
disregard that question, answer or exhibit, and you must not speculate about 
what, if anything, that question, answer or exhibit might have added to the 
case. ] 


[Anything you may have seen or heard outside the courtroom is not 
evidence, and must be disregarded. ] 


[Also, statements and arguments of counsel are not evidence. ] 


You must consider only the evidence presented in this trial in reaching 
your verdict. But in your consideration of the evidence, you are not limited 
solely to what you see and hear as the witnesses testify. You may draw from 
the facts that you find have been proven, such reasonable inferences as you 
believe are justified in the light of your own common sense and personal 
experience. 


COMMENT 
Very rarely, the court may take judicial notice of facts in a criminal 
trial. When stipulations are presented, or facts are judicially noticed, 
these matters should be listed, along with the testimony and exhibits. 


If only one side presents evidence, the sentence beginning “Decide” 
must not be used. 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference §§ 1.05, 3.04, 3.08. 
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§ 6-11 Stipulations. Instruction. 


The evidence in this case includes facts to which both sides have agreed 
or stipulated. A stipulation means simply that both sides accept the truth of 
a particular proposition or fact. Since there is no disagreement, there is no 
need for evidence apart from the stipulation. You must accept the stipulation 
as fact to be given whatever weight you choose. 


~ COMMENT 
A representative instruction regarding stipulations or agreed facts, to 
be given during trial when the stipulation is presented to the jury, is 
provided in section 4-6A above. 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 2.01. 


Often in criminal trials, and occasionally in civil trials, parties may 
agree to stipulations that are not disclosed to the jury, but may be 
utilized for certain purposes depending on the jury’s verdict. The most 
common of such stipulations are to prior convictions. See M.R.U. Crim. 
P. 26(e). Other stipulations not disclosed to juries may involve 
quantities of contraband, bail conditions, or court orders relating to 
contact or custody. Such stipulations involve facts that must be proven 
for sentencing purposes, but which defendants do not want to contest in 
front of the jury. See 17-A M.R.S. § 9-A; M.R.U. Crim. P. 3(d), 7(e). 


In best practice, such stipulations, and the defendant’s agreement to 
them, should be stated on the record, but out of the jury’s presence. 
State v. freland, 2005 ME 48, J 4. Even if a stipulation is not formally 
stated on the record, a stipulation may be deemed to have been made 
when, from the record, it is “abundantly clear” that a defendant, directly 
or through counsel agreed that evidence of a prior conviction need not 
be presented to the jury. State v. Fox, 2014 ME 136, { 20. 
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§ 6-12 Missing Witness: No Inference. Instruction. 


You must decide the case based on the evidence presented to you. You 
must not speculate on what other witnesses might have been called or what 
other evidence might have been presented, and you must draw no inferences— 
unfavorable or favorable—by speculation about what else might have been 
presented to you. You must decide, only from the evidence presented to you, 
whether the facts at issue have been proven by [the appropriate standard of 
proof]. 


COMMENT 
The missing witness, no inference instruction should be used only 
when a missing witness issue has been improperly injected into a case. 
More significant corrective action by the court may be needed if a 
missing witness claim is improperly used against a defendant in a 
criminal case, 


The Law Court has held that “in a criminal case, the failure of a party 
to call a Witness does not permit the opposing party to argue, or the fact 
finder to draw, any inference as to whether the witness’s testimony 
would be favorable or unfavorable to either party.” State v. Brewer, 505 
A.2d 774, 777 (Me. 1985). In so ruling, the Law Court expanded a prior 
position taken in State v. Whitman, 429 A.2d 203 (Me. 1981), which 
vacated a conviction because of an inference from failure to call a 
witness instruction given against a defendant. Brewer, while also 
involving a case where a missing witness inference was improperly 
used against a defendant, is significant in its neutrality, suggesting that 
the missing witness inference instruction or even argument is improper 
in a criminal case, regardless of which party might wish to use the 
inference, State v. Brewer, 505 A.2d 774, 776-777 (Me. 1985). But see 
United States vy, Anderson, 452 F.3d 66, 81-83 (1st Cir. 2006); United 
States v. Perez, 299 F.3d 1, 3-4 (st Cir. 2002) (discussing very limited 
circumstances when a missing witness instruction might be offered 
against the government in federal practice). 


The Brewer opinion, while principally based on the constitutional 
burden of proof and right not to present evidence in criminal cases, also 
notes the development of modern discovety practices and changes in 
the law resulting from adoption of M.R. Evid. 607 to support its 
conclusion. Jd. To this extent, the Brewer ruling is applicable to civil 
cases. In Twin Island Development Corp. v. Winchester, 512 A.2d 319, 
325-326 (Me. 1986), the Law Court noted that “M. R. Evid. 607 
removed any basis for the ‘missing witness’ rule” by repudiating the 
common law rule that a party vouches for the credibility of its witnesses 
and allowing any party to attack the credibility of a witness. Evidence 
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Rule 607 states that “{a]ny party, including the party that called the 
witness, may attack the witness’s credibility.” 


While confirming application of Brewer to civil cases, the Twin 
Island opinion approved an instruction commenting on the failure of a 
party to appear and testify at a civil trial. In so holding, the Law Court 
distinguished between parties and other witnesses. It noted that juries in 
civil cases may be entitled to consider whether a party is willing vouch 
for his or her position at trial. See also section 4-14 (addressing claims 
of privilege); Owen v. Healy, 2006 ME 57, ¥ 9 (adverse inference may 
be drawn from a party’s failure to testify in a civil proceeding). 


Although the Law Court in Twin [sland found no obvious error in 
giving the instruction, it would also appear from the holding that it 
would have been within the trial judge’s discretion to decline to make 
such a comment, as long as the judge did not preclude the jury from 
considering the failure of a party to appear and testify. See Booker v. 
Mass. Dep't of Pub. Health, 612 F.3d 34, 46 (ist Cir. 2010); United 
States v. St. Michael’s Credit Union, 880 F.2d 579, 597 (1st Cir. 1989) 
(final decision of whether or not to give such an adverse inference 
instruction is committed to the sound discretion of the trial judge). 


A variant on the usual missing witness issue may occur when an 
essential witness is apparently forgetful, uncooperative or unwilling to 
testify as sometimes occurs, particularly in cases involving domestic 
violence, sexual violence, or gang activity. No special instruction to the 
jury is suggested when such a witness becomes unavailable. However, 
alternative means to get relevant prior statements of such unavailable 
witnesses before the jury were addressed in State v. Kimball, 2015 ME 
67, Tf 11-30. See also State v. Adams, 2019 ME 132, JJ 13-18. 


For an appropriate instruction when trial time limits are in effect, see 
section 4-6 above. 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 2.12. 
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§ 6-13 Presumptions—Inferences. Instruction. 


There are certain inferences which you may use, but you are not required 
to use, in evaluating evidence of __ «sr ~you find beyond a 
reasonable doubt that__.._-_->_>, then you may infer that 


It is up to you to decide whether to adopt any inference or not. You are not 
compelled to accept any inference established by law. You may reject an 
inference if you wish. The ultimate decision is up to you. But you must 
remember that the burden remains on the State to prove each and every 
element of the offense beyond a reasonable doubt. 


COMMENT 
Rule 303(c), M. R. Evid. 


Maine Law includes some “presumptions,” which relate to elements 
of proof in criminal cases. However, the word “presumption” or “prima 
facie” must not be used in charging juries. State v. Liberty, 478 A.2d 
1112, 1116-1117 (Me. 1984). See also Carella v. California, 491 U.S. 
263, 109 S. Ct. 2419, 105 L. Ed, 2d 218 (1989). Use of the term 
“inference” is appropriate, and the jury should be told that they are not 
bound to accept any inference and may reject it. Evidence Rule 303(c); 
State v. Raymond, 399 A.2d 223 (Me. 1979); State v. King, 379 A.2d 
131, 134 (Me. 1977). The operating-under-the-influence inference, 
29-A M.R.S. § 2432, is addressed in State v. Herbest, 551 A.2d 442, 
446-447 (Me. 1988). The exclusive-possession, burglary-theft infer- 
ence is discussed in section 6-44. 

In certain circumstances, inferences created for one offense may be 


used in a case involving an unrelated offense. See State v. Shofner, 1999 
ME 88. 
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§ 6-14 Witness Evaluation. 


Following are some representative instructions on witness evaluation 
issues. Several instructions on specific issues are suggested, followed by a 
general witness credibility instruction. In many cases, the general instruction 
alone may be sufficient. See the discussion of reduced reliance on special 
focus instructions, in the comment to section 6-24. The specific focus 
instructions are placed before the general witness evaluation instruction 
because, when they are given, they are usually given before the general 
instruction. 
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§ 6-14A Good Character. - 


While most character type instruction issues focus on negative character 
traits, e.g., prior bad acts, prior convictions; evidence of favorable character 
traits may also be subject of instruction, particularly when offered by an 
accused. Rule 404(a)(2), M.R. Evid. In such cases, the court on request 
should instruct the jury as to the application of and the weight they may 
attach to the evidence. State v. Cloutier, 1997 ME 96, J 14. Further, it is 
better practice to instruct as to the proper consideration of character evidence 
at the time such evidence is produced. State v. Mingo, 628 A.2d 1042 (Me. 
1993). See also State v. Cocco, 628 A.2d 1025 (Me. 1993). 


No representative instruction is suggested, as such instruction would need 
to be geared to the specific circumstances of each case. 


Offering evidence of favorable character traits of an accused should be 
considered with caution, as such evidencé may open the door for the 
prosecution to present negative character evidence. The Law Court has 
observed that character of an accused “is never an issue in a criminal 
prosecution unless and until the defendant brings it into the trial and makes 
it an issue by introducing evidence of good character and reputation.” State 
v. Pratt, 2020 ME 141, 15 (quoting State v. Wyman, 270 A.2d 460, 463 
(Me. 1970)). 


The principal “good character” instruction cases, Cloutier and Mingo, 
conclude that declining to give a “good character” instruction was not 
reversible error. Presumably a proper instruction would follow the path, in 
reverse, of a “bad acts” or “bad character” instruction as in section 6-15 
below. | 
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§ 6-15 Prior Bad Acts. Instruction. 


Evidence regarding alleged [prior bad acts] by the defendant may be 
considered only in determining whether the defendant [had any motive or 
intent] [acted mistakenly] [other] with respect to the incident at issue in this 
trial. You must not consider the evidence as tending to show that because the 
defendant may have [committed bad acts] on prior occasions he may have 
committed the acts that are at issue here. 


COMMENT 
M.R. Evid. 404, 405. 
State v. Thomes, 1997 ME 146, {qf 5~12. 


While “prior bad acts” is the commonly referenced term for this type 
of instruction, the instruction may be more precise and reduce the risk 
of prejudice if the specific acts are indicated in the instruction rather 
than any generic reference to “bad” acts. Cf. State v. Corbin, 2000 ME 
167, | 11. 


Rule 105 of the Maine Rules of Evidence requires a limiting 

instruction when evidence is being admitted only for a limited purpose 

and a limiting instruction is requested in a timely manner. See section 
4-7 above, discussing curative and limiting instructions. 


Evidence of other crimes, wrongs or acts (commonly called prior bad 
acts) is not admissible to prove the character of a person in order to 
show that the person acted in conformity therewith, M.R. Evid. 404(b). 


Evidence of prior bad acts is regularly admitted for other purposes 
only if the court also determines that the evidence is more probative 
than prejudicial under M.R. Evid. 403. State v. Thomes, J 11; State v. 
Connors, 679 A.2d 1072, 1074 (Me. 1996). The purposes for which 
such evidence may be offered most frequently include proof of motive, 
intent, opportunity, preparation, plan, knowledge, identity, or absence 
of mistake or accident, State v. Dilley, 2008 ME 5, ¥ 30; State v. 
Huntley, 681 A.2d 10, 13 (Me. 1996), cert. denied, 117 S. Ct. 702 
(1997). The special circumstances and cautions when the prior bad acts 
sought to be offered involve conduct at issue in a prior trial at which the 
defendant was acquitted were extensively addressed in State v. Weck- 
erly, 2018 ME 40, {¥f 7-21. 


Evidence of prior bad acts has a particular potential to be miscon- 
strued by the jury unless they are immediately advised of the limited 
purpose for which it is admitted. 


When prior bad acts evidence is admitted, it is best to give a limiting 
instruction during trial, at the time the evidence is admitted, and a 
similar limiting instruction with the general instructions at the close of 
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the case; unless the party adverse to the evidence requests that such 
limiting instructions not be given. 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 2.06. 
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§6-15A Flight to Avoid Prosecution. Instruction. 
Members of the jury: 


There is an issue in this trial as to whether {the defendant] [traveled from 
Fa ee to earove away iin ee en ae 
high speed] with a purpose to avoid arrest or prosecution. You heard 
evidence related to this issue. If proven, [travelling from one location to 
another location] [leaving sat. a high speed] with a purpose to 
avoid arrest or prosecution may be considered by you as evidence of 
consciousness of guilt. You are not required to draw such an inference. It is 
up to you, as the jury, to decide what weight or effect, if any, should be given 
to any evidence concerning [the defendant’s] [travelling from one place to 
another] [leaving = =~ at a high speed]. 


In your consideration of the evidence of [__-+E*d, you should 
consider that there may be reasons for [defendant’s] actions that are fully 
consistent with innocence. 


COMMENT 
In State v. Haji-Hassan, 2018 ME 42, #4 27-28, where the evidence 
- in the record had generated the issue, the Law Court approved use of an 
instruction indicating that evidence of a defendant’s flight from the area 
where a crime was committed to somewhere else permits the jury to 
infer a consciousness of guilt or that the defendant was motivated by a 
desire to avoid arrest or prosecution for one or more of the underlying 
charges. The evidence of flight may involve varied fact-patterns 
including distant travel, see id., J§[ 27-28 (Maine to Minnesota); State 
v. Barnes, 2004 ME 38, J 3, 5 (Maine to New York); or a high speed 
chase from the crime scene or an attempted escape from jail, see State 
v. Lemay, 2012 ME 86, J§ 20-21. The issue was discussed in the 
context of admission of evidence, not instruction of the jury, in Lemay 
and Barnes. See also United States v. Benedetti, 433 F.3d 111, 116 (1st 
Cir, 2005). 


Although the instruction may be given when the evidence generates 
the issue, such an instruction is not required. Most criminal trials 
include evidence about events or about a person’s state of mind that 
may generate inferences that the jury may draw in determining whether 
a charge is proven beyond a reasonable doubt. Beyond being instructed 
generally that they may draw inferences from the evidence, see section 
6-9 (Direct Evidence—Circumstantial Evidence); section 6-39 (In- 
ferred Intent); juries are not usually instructed on what inferences might 
be drawn from specific items in evidence. What inferences may, or may 
not, be drawn from the evidence is appropriately subject to vigorous 
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argument by counsel, but, except for inferences established by statute, 
the court, in its instructions, need not separately single out particular 
items of evidence and suggest what inferences the jury may consider 
drawing from that evidence. 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, § 2.10 offers the following variant of the instruction, called 
“Flight After Accusation.” 


Intentional flight by a defendant after he or she is accused of the 
crime for which he or she is now on trial, may be considered by you in 
the light of all the other evidence in the case. The burden is upon the 
government to prove intentional flight. Intentional flight after a defen- 
dant is accused of a crime is not alone sufficient to conclude that he or 
she is guilty. Flight does not create a presumption of guilt. At most, it 
may provide the basis for an inference of consciousness of guilt. But 
flight may not always reflect feelings of guilt. Moreover, feelings of 
guilt, which are present in many innocent people, do not necessarily 
reflect actual guilt. In your consideration of the evidence of flight, you 
should consider that there may be reasons for [defendant]’s actions that 
are fully consistent with innocence. 


It is up to you as members of the jury to determine whether or not 
evidence of intentional flight shows a consciousness of guilt and the 
weight or significance to be attached to any such evidence. 


1 See, for example, 17-A M.R.S. § 361-A(CL), establishing inferences that may be drawn 
from exclusive possession of recently stolen property; 29-A M.R.S. § 2432, establishing 
inferences that may be drawn from tests reporting blood-alcohol content at varying levels. 
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§ 6-16 Prior Convictions—Defendant. Instruction. 


You must not consider the evidence of _..._—Ss[the defendant’s] 
prior convictions as part of the proof of the acts alleged in this case. You may 
only consider the prior convictions in evaluating the believability of 

[the defendant’s] testimony. And believability is determined 
based on your evaluation of all of the evidence in the case, not just prior 
convictions. 


COMMENT 


The issue is governed by M.R. Evid. 609 and is addressed in detail 
in State v. Burton, 2018 ME 162, YJ 20-28. See also Field & Murray, 
Maine Evidence § 609. A good discussion of the issue with an approved 
instruction is presented in State v. Hanscome, 459 A.2d 569 (Me. 1983). 
In essence, once the time and nature of offense criteria set out in Rule 
609 are met, the court must perform the same Rule 403 “prejudice vs. 
probative value” analysis used in testing admissibility of prior bad acts, 
with one significant twist. For criminal cases, only unfair prejudice to 
the defendant should be considered in examining admissibility under 

— Rule 609(a). See The Restyling Note to M.R. Evid. 609 (November 
2014). The risk that use of prior convictions will be viewed as 
prejudicial is enhanced when the prior convictions are for offenses the 
same or very similar to the crime charged, see State v. Braley, 2003 ME 
125, {{ 4-8. 


It is better practice for the court to state on the record its reasons for 
its decision to permit, or to refuse to permit, the use of prior conviction 
evidence. See State v. Dwyer, 2009 ME 127, ¥{ 29-30. Such an 
explanation may enhance the probability that whatever decision is made 
will be approved on appeal. Id., 30. 


Because of the high potential that prior conviction evidence may be 
misconstrued by the jury, it is appropriate that the court give a limiting 
instruction both when the evidence is offered and in the court’s final 
instructions, unless the party adverse to the evidence requests otherwise. 
See State v. Reynolds, 604 A.2d 911, 912 (Me. 1992), 


When a defendant loses a motion in limine regarding admission of a 
prior conviction, and subsequently testifies, application of M.R. Evid. 
609 poses a challenging tactical choice. If the defendant testifies and 
does not raise the prior conviction, and it is first revealed on the State’s 
cross-examination, the defendant may be viewed as having tried to hide 
something from the jury. Thus, some defendants make the tactical 
choice to address the prior conviction in their direct testimony. In Maine 
practice, if the defendant’s objection to use of the prior conviction has 
been stated, the defendant does not waive that objection by addressing 
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the prior conviction in direct testimony. See State v. Burton, 2018 ME 
162, {20 n.5. In federal practice, if the defense makes the tactical 
choice to address the prior conviction in defendant’s direct testimony, 
the defendant, as the party introducing the evidence, may be viewed as 
having waived objection to the evidence. See Ohler v. United States, 
529 U.S. 753 (2000). 


When a defendant elects not to testify after losing a motion in limine 
to exclude prior convictions, the court’s denial of a motion in limine is 
reviewed under the “obvious error” standard. See State v. Perkins, 2014 
ME 159, 19; State v. Dwyer, 2009 ME 127, ¥ 29; State v. Gray, 2000 
ME 145, 9 22-24. 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 2.05. 
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§ 6-17 Prior Convictions—Witness. Instruction. 


You have heard evidence of a prior conviction of the witness. It is a factor 
for you to consider only in evaluating the believability of the witness. 


COMMENT 


The question of admissibility of and instruction on prior convictions 
is a continuing cause of dispute and uncertainty. The question is 
governed by M.R. Evid. 609 and is covered extensively in Field & 
Murray, Maine Evidence § 609. A good discussion of the issue with an 
approved instruction is also presented in State v. Hanscome, 459 A.2d 
569 (Me. 1983). In essence, once the time and nature of offense criteria 
set out in Rule 609 are met, the court must perform the same Rule 403, 
“prejudice vs, probative value” analysis used in testing admissibility of 
prior bad acts, with one significant twist. For criminal cases, only unfair 
prejudice to the defendant should be considered in examining admis- 
sibility under Rule 609. 


Because of the high potential that prior conviction evidence may be 
misconstrued by the jury, it is appropriate that the court give a limiting 
instruction at the time the evidence is introduced, unless the party 
adverse to the evidence requests otherwise. Cf State v. Reynolds, 604 
A.2d 911, 912 (Me. 1992) 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 2.04. 
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§ 6-18 Accomplice Testimony. Instruction. 


An accomplice is one who voluntarily aids another person in committing 
a crime. Testimony of someone who states that he was an accomplice may 
be received in evidence, considered and given such weight as you think it 
should have. An accomplice’s testimony should be carefully considered in 
the context of his interests and motives. 


COMMENT 


See generally State v. Johnson, 434 A.2d 532 (Me. 1981); State v. 
Jewell, 285 A.2d 847 (Me. 1972). 


A special cautionary instruction is sometimes given where an 
admitted accomplice appears and testifies. Such a special instruction is 
not always required, however, if a general credibility instruction is 
given which directs the jury to examine the motives of the witnesses 
and if the accomplice testimony is not incredible or otherwise insub- 
stantial on its face, State v. Wright, 662 A.2d 198 (Me. 1995); State v. 
Palmer, 474 A.2d 494 (Me. 1984); State v. Smith, 461 A.2d 1074 (Me. 
1983); State v. Porter, 404 A.2d 590, 595 (Me. 1979). 


If the jury is given an adequate general instruction, including 
reference to such facts as motive and interest, the accomplice testimony 
instruction seems to run close to the line separating argument from 
instruction. 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 2.08. 
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§ 6-19 Immunized Witness. Instruction. 


A witness who testifies under a grant of immunity, with a promise from 
the State that he will not be prosecuted, can testify. 


Such testimony, however, may be examined with care. You should 
consider whether the testimony may be colored in such a way as to further 
the witness’s own interest. 


After such consideration, you may give the testimony of the immunized 
witness such weight as you think it deserves. 


COMMENT 
15 M.LR.S. § 1314-A, 
State v. McEachern, 431 A.2d 39, 45-47 (Me. 1981). 
United States v. Newton, 891 F.2d 944, 950 (ist Cir. 1989). 


As with the accomplice instruction in section 6-18 above, this 
instruction is not always required. It runs close to the line separating 
argument from instruction. 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 2.08. 
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§ 6-20 Expert Witness. Instruction. 


Witnesses who are presented as expert witnesses due to their education 
and/or experience in some area may state their opinions as to matters in 
which they profess to be expert. They may also state their reasons for the 
opinion. 

You should consider the expert opinions presented and give them such 
weight as you think they deserve. In deciding the weight to give to an 
expert’s testimony and opinion, consider whether or not an expert witness’ 
opinion is based upon sufficient education and experience, or if the facts or 
reasons given in support of the opinion are, sound, or if the opinion may be 
outweighed by other evidence. 


An expert witness’s testimony should be considered like any other 
testimony. You alone decide how much of any witness’s testimony you 
believe or do not believe, and how much weight any testimony should be 
given. 


COMMENT 
M.R. Evid. 701-706. 


Any proffered expert must be qualified to offer an opinion on the 
subject at issue. Tolliver v. Dept. of Transportation, 2008 ME 83, {| 29. 
Expert testimony must (1) “meet a threshold level of reliability,” (2) be 
relevant in accordance with M.R. Evid. 401, and (3) assist the trier of 
fact in understanding the evidence or determining a fact in issue. State 
v. Treadway, 2020 ME 127, { 11; State v. Maine, 2017 ME 25, { 17; 
State v. Ericson, 2011 ME 28, ¥ 11, 13 A.3d 777. Indicia of threshold 
reliability include 

(1) whether any studies tendered in support of the testimony 
are based on facts similar to those at issue; (2) whether the 
hypothesis of the testimony has been subject to peer review; (3) 
whether an expert’s conclusion has been tailored to the facts of 
the case; (4) whether any other experts attest to the reliability of 
the testimony; (5) the nature of the expert’s qualifications; and 
(6) if a causal relationship is asserted, whether there is a 
scientific basis for determining that such a relationship exists. 


Ericson, J 12; see also State v. Williams, 388 A.2d 500, 504 (Me. 1978). 


General acceptance of a method or diagnosis in a scientific commu- 
nity may be used as an indicator of reliability, see In re Jon N., 2000 
ME 123, { 9, but general acceptance is not an absolute prerequisite for 
admission. Searles y. Fleetwood Homes of Penn., Inc., 2005 ME 94, 
q 22. The key issue is reliability. Jd. For discussion of standards for 
allowing or excluding expert testimony, see Bratton v. McDonough, 


§ 6-20 MAINE JURY INSTRUCTION MANUAL 6-38 


2014 ME 64, {ff 11-16 (applying qualification standards to determine 
that non-physician toxicologist and brain injury specialist with special 
education degree should be allowed to testify in lead paint injury case); 
Tolliver, {| 28--29 (standards discussed), Ff 30-38 (standards applied); 
see also Searles, Jf 22, 23, 29. 


Experts may rely on and testify about hearsay evidence used to 
develop their expert opinion or analysis. United States v. Perez- 
Vasquez, 6 F.3d 180, 198-199 (1st Cir. 2021); United States v. Belanger, 
890 F.3d 13, 29 (ist Cir. 2018), 


In determining the nature of an appropriate standard of care or 
practice, expert testimony may be necessary when the matter at issue is 
within the knowledge of experts only, and not within the common 
knowledge of lay persons. Expert testimony may not be necessary when 
negligence and harmful results are sufficiently apparent to lie within 
common knowledge. Toto v. Knowles, 2021 ME 51, | 12; Maravell v. 
R.J. Grondin & Sons, 2007 ME 1, ¥ 11, citing Cyr v. Giesen, 150 Me. 
248, 252, 108 A.2d 316, 318 (1954). 

Once a witness has been qualified as an expert, that witness “is not 
limited to testifying in the form of an opinion; rather, she may provide 
expert testimony in another form so long as it “will help the trier of fact 
to understand the evidence or to determine a fact in issue.’ ” State v. 
Perry, 2017 ME 74, J 18 (quoting M.R. Evid. 702). 


A jury is considered competent to evaluate the demeanor of a witness 
without aid of expert testimony. State v. Elwell, 2002 ME 60, { 10. 


For discussion of standards for lay opinion testimony, M.R. Evid. 
701, see State v. Peaslee, 2020 ME 105, 4 10—16; State v. Miller, 1999 
ME 182. For discussion of issues relating to exclusion of expert 
testimony for failure to timely disclose the anticipated nature and scope 
of expert testimony as required by M.R.U. Crim. P. 16A, see State v. 
Silva, 2012 ME 120, 9 11-12. 


Developing practice regarding use of instructions and/or expert 
witnesses to challenge the reliability of eyewitness identification 
testimony is addressed in section 6-22A below. 


Use of DNA evidence, and the expert support it requires is encoun- 
tered with increasing frequency. Issues relating to DNA evidence are 
addressed in some detail in State v. Dwyer, 2009 ME 127, J 11-18, 
31-33. 


Some Pattern Jury Instructions contain an optional elaboration of the 
expert instruction which states: 


In deciding whether to accept or rely upon the opinion of an 
expert witness, you may consider any bias of the witness, 
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including any bias you may infer from evidence that the expert 
witness has been or. will be paid for reviewing the case and 
testifying, or from evidence that he testifies regularly as an 
expert witness and his income from such testimony represents a 
significant portion of his income. 


See Fifth Circuit Pattern Jury Instructions (Civil Cases) § 2.19 
(1999). See also Eleventh Circuit Pattern Jury Instructions (Civil 
Cases) § 5.2 (2000). 


This is mot a recommended instruction. The areas it addresses are 
appropriate for inquiry and comment by counsel, but such statements in 
an instruction risk being viewed as improper judicial comment on the 
facts and on witness credibility. 

There is increasing discussion of court-appointed experts as autho- 
tized by M.R. Evid. 706. If there is a court-appointed expert, and the 
jury learns that the expert is court appointed, the jury should be 
instructed that the opinions of a court-appointed expert should be 
treated the same as those of any other expert, as in the above 
instruction. 

Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 2.07. 
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§ 6-21 Number of Witnesses Not Controlling. Instruction. 
A case is not decided according to which side presents more witnesses. 


The testimony of a single witness is sufficient to prove any fact, and 
would justify a verdict in accordance with such testimony; even if a number 
of witnesses may have testified to the contrary if, after consideration of all 
the evidence, you believe that the single witness is more accurate or more 
truthful. 


The test is not which side brings the greater number of witnesses, or 
presents the greater quantity of evidence; but which witness, and which 
evidence you find is most accurate, and otherwise trustworthy, in determin- 
ing, whether or not the 0 epee) po ote iy ee ap iaintiil’s} 
burden of proof has been met, considering all of the evidence in the case. 


COMMENT 


Some older versions of this instruction may have suggested a simple 
“which do you believe” analysis that may not sufficiently recognize the 
appropriate burden of proof. 


The uncorroborated testimony of a single witness is sufficient to 
support a conviction if the witness testifies to commission of each 
element of the crime. State v. Rackliffe, 2010 ME 70, (8. If several 
witnesses testify one way, and one witness testifies to the contrary, a 
finding accepting the one witness’s testimony will be upheld if that 
testimony is not inherently incredible and makes all the points neces- 
sary to support the elements that the party with the burden of proof must 
prove. State v. Moores, 2006 ME 139, { 9; State v. Spooner, 666 A.2d 
863, 866 (Me. 1995). A fact-finder decides the believability of wit- 
nesses and may selectively accept, reject, or combine testimony in any 
way. Reardon v. Larkin, 2010 ME 86, {| 14-17; Jenkins, Inc. v. Walsh 
Bros., 2001 ME 98, ¥ 22; State v. Ricky G., 2000 ME 190, 75. 
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§ 6-22 Inconsistent Statements. Instruction. 


The testimony of a witness may be discredited or impeached by evidence 
that the witness previously made statements which are not consistent with 
present testimony. 


[Such prior statements are admitted in evidence solely on the issue of 
believability of the witness. You may not consider the prior statement as 
proving the truth of anything that is contained in that statement.] 


COMMENT 
The instruction applies only to prior inconsistent statements of a 
witness pursuant to M.R. Evid. § 801(d)(1)(A). It does not address a 
range of other uses of prior statements of a witness addressed in other 
parts of M.R. Evid. 801. 


This instruction would need to be modified to focus on the particular 
statement at issue. Further, the general witness evaluation instruction 
may be sufficient in most situations. A special instruction emphasizing 
inconsistent statements may give them undue attention. 


The portion of the instruction in brackets applies only to prior 
inconsistent statements that were not under oath. See Field & Murray, 
Maine Evidence, § 801.4 at 431-32 (6th ed. 2007). Prior inconsistent 
statements given under oath may be considered for all purposes. Id. 
Thus, the instruction may not be needed at all when the issue involves 
a prior statement under oath. 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 2.03. 


§ 6-22A MAINE JURY INSTRUCTION MANUAL 6-42 


§ 6-22A Eyewitness Identification. Instruction. 
Alternative A: 


Testimony by a witness as to identity must be received with caution and 
scrutinized with care. The [government’s] [State’s}] burden of proof extends 
to every element of each crime charged, including the burden of proving 
beyond a reasonable doubt the identity of an alleged perpetrator of an 
offense. 


You may consider the following in evaluating the accuracy of an 
eyewitness identification: [risks of cross-racial identification] [risks of 
identification under stress] [at best, weak correlation between the witness’s 
confidence and accuracy of the identification] {the influence of suggestive 
identification circumstances]. 


Alternative B: 


You should carefully consider any testimony relating to eye witness 
identification. For instance, you should consider the following in determin- 
ing the accuracy of any eye witness identification[:] whether the accuracy of 
an eye witness identification may be affected by the fact that the person 
identified is of a different race, which may make it more difficult to identify 
an individual, whether the accuracy of an eye witness identification may be 
affected by the circumstances under which it was made, how much weight, 
if any, you should give to the amount of certainty expressed by a witness 
given that there may not be a correlation between the reliability of an eye 
witness identification and the amount of certainty expressed by the witness 
in making that identification. It is up to you to consider those issues and 
evaluate whether those affect any eye witness identification. 


COMMENT 


The representative instruction is presented in two alternatives. Either 
may be acceptable, depending on the circumstances of the case. 


Alternative A is taken, nearly verbatim, from Instruction 2.22 of the 
Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit (District of Maine Internet Site Edition (Updated 06/21/2019) 
(website visited 08-11-2019). The only material difference between 
Alternative A and the First Circuit instruction is the change of the last 
word in the instruction from “practices” to “circumstances.” The reason 
for the change is that reference to suggestive identification “practices” 
could reference law enforcement improprieties in securing the identi- 
fication that could generate a pretrial motion to suppress the identification. 
See Neil v. Biggers, 409 U.S. 188, 196, 199-200, 93 S. Ct. 375, 34 L. 
Ed. 2d 401; Stovall v. Denno, 388 U.S. 293, 301-302, 87 S. Ct. 1967, 
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18 L. Ed. 2d 1199. The “circumstances” reference avoids use of a term 
sometimes associated with pretrial motions to suppress eyewitness 
identifications. See State v. Davis, 2018 ME 116, JJ 15-32 (extensively 
discussing pretrial motion to suppress eyewitness identification prac- 
tice, recognizing this instruction remains available if pretrial efforts to 
suppress identification fail, id. | 29—f the criteria for this identification 
are met.). 


The First Circuit Instruction 2.22, carefully developed by a First 
Circuit committee, is supported by extensive comments referencing 
opinions such as Perry v. New Hampshire, 565 U.S. 228, 132 S. Ct. 716, 
721, 728-29, 181 L. Ed. 2d 694 (2012) and United States v. Jones, 689 
R.3d 12, 18-20 (1st Cir. 2012). Jones approved such an instruction 
given in lieu of expert testimony on the credibility of eyewitness 
identification. [d., 16, 20. Subsequent to Perry, the U.S. Supreme Court 
has summarized the law regarding suggestive identifications—though 
not jury instructions—in Sexton v. Beaudreaux, 201 L. Ed. 2d 986, 
990-992 (2018). | 


Alternative B is an eyewitness identification instruction approved by 
the Law Court in State v. Mahmoud, 2016 ME 135. In approving 
instruction on eyewitness identification, the Law Court recognized that 
it was modifying past precedent indicated in State v. Lavoie, 561 A.2d 
1021 (Me. 1989) to accommodate new information and practice 
regarding instruction on eyewitness identification, Mahmoud, [{ 12-15. 
The Mahmoud opinion at { 13, citing and quoting Jones, 689 F.3d at 20, 
recognized that some courts have expressed a preference for instruction 
rather than expert testimony on the issue because the information 
“could be more reliably and efficiently conveyed by instructions rather 
than through dueling experts.” 


In State v. Hansley, 2019 ME 35, citing Mahmoud with approval, id. 
q 10, the Law Court approved an eyewitness identification instruction 
that did not follow verbatim either of the representative alternative 
instructions suggested in this section. The Law Court determined that 
the instruction adequately apprised the jury of the relevant issues and 
the governing law, id. J 12, and that verbatim recitation of previously 
approved or suggested instructions is not needed. Jd. 


In every case when giving such an instruction is to be considered, 
“the instruction will have to be adjusted to the facts and circumstances 
incident to the eyewitness identification for the case.” Hansley, { 12 
(citing this comment). In Mahmoud, the Law Court emphasized that: 
“We do not. . ., conclude that the use of an eyewitness identification 
instruction is required in every case involving an eyewitness identification. 
For example, the eyewitness identification instruction would not 
ordinarily be generated in instances when the identified person is 
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already known to the witness.” 2016 ME 135, 9 14 (emphasis in 
original). See also Hansley, [ 14. Likewise, no instruction on cross- 
racial identification would be given when there was no cross-racial 
identification issue. And, as the Court concluded in Mahmoud, no 
instruction on suggestive circumstances would be given if the evidence 
did not generate an instruction on suggestive identification circumstances. 
Id., FULT-18. 


Pretrial practice to address issues regarding witness identifications 
alleged to be unduly suggestive is addressed in State v. Davis, 2018 ME 
116, FY 16-32. 


The trend toward use of jury instructions addressing credibility issues 
based on social science research, if thete is a trend, bears watching, as 
other areas for possible instruction on credibility issues based on social 
science research come to mind. For example, social science research 
would likely support instruction on the tendency of some victims of 
domestic or sexual violence to delay reporting or to minimize, forget, or 
recant statements about violent acts committed upon them. 
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§ 6-23 Prior Statement Under Oath: Instruction. 


A prior statement under oath by a witness in a deposition [in a prior 
proceeding related to this matter] which is inconsistent with the witness’s 
in-court testimony is evidence. You may either accept or reject the prior 
under oath statement, or the in-court testimony of the witness, as the correct 
version of the events. You may also consider the prior statement in deciding 
the weight to be given to the in-court testimony of the witness and whether 
or not to believe the witness. 


[Prior statements by a defendant in a criminal case, whether under oath or 
not, may be used to prove facts which are at issue.] 


[Prior statements by a party in a civil case, whether under oath or not, may 
be used to prove facts which are at issue.] 


COMMENT 
M.R. Evid. 801(d)(1). 
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§ 6-24 General Witness Evaluation. Instruction. 


You are the judges of whether to believe each witness and of how 
important the testimony of each witness is. 


Carefully consider all the testimony, the circumstances under which each 
witness testified, and everything in evidence which tends to show whether a 
witness should be believed or not. Consider each witness’s intelligence, 
motive, and state of mind, and how they appeared while testifying. Consider 
the witness’s ability to observe the matters they testified about, and whether 
they appear to have an accurate recollection of those matters. Consider any 
interest a witness may have in the case, and the extent to which, if at all, each 
witness is either supported or contradicted by other evidence in the case. 


Inconsistencies or discrepancies in the testimony of a witness, or between 
the testimony of different witnesses, may or may not cause you to question 
such testimony. Two or more persons witnessing an incident or a transaction 
may see or hear it differently; and innocent mistakes in memory sometimes 
happen. In weighing the effect of any discrepancy, always consider whether 
it relates to an important issue or an unimportant detail, and whether the 
discrepancy results from innocent error or intentional falsehood. 


After making your own judgment, give the testimony of each witness such 
significance, if any, as you think it deserves. 


COMMENT 


The Law Court has regularly observed that witness credibility is for 
the fact-finder to decide, with the fact-finder free to believe or not 
believe the testimony of any witness. See Handrahan v. Malenko, 2011 
ME 15, { 14. 


In older cases there was an approved practice of singling out some 
types of witnesses, e.g., child witnesses, sex crime victims, accom- 
plices, police officers, by special instructions suggesting extra caution 
in evaluating their testimony. Cf. State v. Gribbin, 360 A.2d 517 (Me. 
1976). More recently the Law Court has expressly rejected attempts to 
continue such past, special focus instructions, when a comprehensive 
general instruction on witness evaluation is presented. Cf. State v. 
Wright, 662 A.2d 198 (Me. 1995); State v. Smith, 461 A.2d 1074 (Me. 
1983); State v. Reilly, 446 A.2d 1125, 1131-1132 (Me. 1982); State v. 
Goodrich, 432 A.2d 413, 416-417 (Me. 1981). 


In State v. Barry, 495 A.2d 825 (Me. 1985), citing this comment from 
the First Edition, the Law Court stated that trial courts should not single 
out a defendant’s testimony for any special focus in credibility 
instructions. 


6-47 REPRESENTATIVE CRIMINAL INSTRUCTIONS § 6-24 


In State v. Smith, 461 A.2d 1074; 1076 (Me. 1983), the Law Court 
held that it is not error to refuse to give a cautionary instruction 
concerning the testimony of an accomplice when that testimony is not 
incredible or otherwise insubstantial on its face. See also State v. 
Wright, 662 A.2d 198, 202 (Me. 1995). 


Any instruction that suggests that testimony of particular witnesses 
be examined with special focus or special caution risks being viewed as 
a judicial comment on the evidence or an improper entry into the 
argument phase of trial. 


Occasionally in crafting a witness evaluation instruction, there may 
be a request that the jury determine if the witness’ statement was 
voluntary. Whether a statement is voluntary is for the trial court, not the 
jury, to decide. United States v. Melo, 2020 U.S, App. LEXIS 9631 (1st 
Cir. Mar. 27, 2020); United States v. Feliz, 794 F.3d 123, 130 (1st Cir. 
2015). 


See section 6-22A above, addressing use of instructions and/or expert 
witnesses to address the reliability of eyewitness identification testimony. 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference §§ 1.06, 3.06. 
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§ 6-25 Criminal Liability Factors. 


It is appropriate, at approximately this point in the instruction process, to 
insert instructions on the specific elements of the crime at issue. These would 
be joined by instructions on other factors such as mental state or justification 
which may affect criminal liability. 


The Criminal Code provides concise statements of the elements of most 
offenses. There is no need to copy those elements here in representative 
instructions. While crimes are serious matters, there is no need for a long 
instruction to describe the elements of crime. 


Thus, an operating under the influence instruction could read as follows: 
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§ 6-26 Operating Under the Influence [Alcohol and Drug 
Alternatives]. Instruction. 


A person is guilty of operating under the influence [or with an excessive 
blood alcohol content] if the State proves beyond a reasonable doubt that: 


1. The defendant operated a motor vehicle, and 


[Alcohol] 
2. At the time of operation the defendant: 


[—had a blood alcohol content of .08 grams or more of alcohol per 100 
milliliters of blood or 210 liters of breath, or 


—was under the influence of alcoholic beverages. ] 


State law does not prohibit drinking and driving; the question is whether 
someone was under the influence. A person is under the influence if that 
person’s senses—their physical or mental faculties—are impaired, however 
slightly, or to any extent by the alcohol that person had to drink. The State 
does not have to prove that the person was falling down drunk, the State 
need only prove, beyond a reasonable doubt, that the person’s physical or 
mental faculties were impaired however slightly or to any extent by the 
alcohol that person had to drink. 


6 os is oS Ie 2s Ae Ae oe 


{Drugs| 
2. At the time of operation, the defendant: 


[was under the influence of drugs or medications (or a combination of 
drugs or medications and alcoholic beverages).] 


State law does not prohibit driving while having consumed medications or 
drugs; the question is whether someone was under the influence. A person is 
under the influence if that person’s senses—their physical or mental 
faculties—are impaired, however slightly, or to any extent by the drugs or 
medications that person had consumed. The State does not have to prove that 
the person was incapable of walking, driving, or functioning normally, the 
State need only prove, beyond a reasonable doubt, that the person’s physical 
or mental faculties were impaired however slightly or to any extent by the 
drugs or medications that person had consumed. 


COMMENT 
The instruction is presented with alternatives for alcohol or drug 
impairment. The standards for determining impairment and relevant 
evidence to support a conviction pursuant to the operating under the 
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influence law, 29-A M.R.S. § 2411, were addressed in State v. Atkins, 3 
2015 ME 162 (drugs) and State v. Fay, 2015 ME 160 (alcohol). The ; 
Law Court has indicated that a person is under the influence if the State é 
proves that, while operating a motor vehicle, a defendant’s mental or 
physical faculties were impaired however slightly, or to any extent, by ; 
alcohol, drugs, or other intoxicants. Atkins, (1, 21 (citing State v. 
Soucy, 2012 ME 16, { 11). ] 


When it may be relevant, the evidentiary weight to be given to 
various levels of alcohol in the blood is addressed in 29-A MLR.S. ’ 
§ 2432. A failure to submit to a blood or breath test may be used to infer 3 
that a person was under the influence of alcohol, 29-A M.R.S. 
§ 2431(3). But the inference applys only to being under the influence, 
not to operation of the motor vehicle—a different element for proof. 
State v. Thurlow, 2019 ME 166, ff 11-14. Separately, proof of a refusal 
may enhance the mandatory minimum sentence for operating under the 
influence, 29-A M.R.S. § 2411(5)(A)-(B), if the jury is instructed and 
finds that the State has proved, beyond a reasonable doubt, that (1) the 
defendant failed to submit to a test at the request of a law enforcement 
officer, and (2) the officer had stated the required warnings of the 

— consequences of a failure to submit to a test to the defendant. Thurlow, 
q 12 n.6. 


Because operating under the influence is not a specific intent crime, 
mental state defenses do not apply. State v. Curtis, 2003 ME 94, J 3. 
Voluntariness issues, as addressed in 17-A M.R.S. § 103-B, do not 


apply to intent or motivation issues, but voluntariness questions may / 
apply to forbidden conduct, such as operating under the influence. It is : 
possible to conceive of facts by which the operation of a vehicle is 4 


caused by a spasm, seizure, or convulsion. Although it is factually 
unlikely that a person in the driver’s seat was only operating the vehicle 


as a result of a reflex, seizure or some other act over which the person 3 
had no conscious control, it cannot be said that the involuntariness a 


defense can never apply to OUI. See State v. Griffin, 2017 ME 79, 
(117, 19; State v. West, 416 A.2d 5, 6-9 (Me. 1980) (rejecting 
involuntary intoxication defenses offered in OUI cases). ; 

In Birchfield v. North Dakota, 579 U.S. 438, 136 S. Ct. 2160, 195 L. 
Ed. 2d 560 (2016), the U.S. Supreme Court held that criminal penalties 
could not be imposed for refusing to submit to blood tests in violation 
of implied consent laws. The Court viewed the blood test requirement 
as a watrantless search violative of the Fourth Amendment. The Court 
also held that criminal penalties may be imposed for refusal to submit 
to breath tests and that the evidentiary inferences, as in 29-A M.R.S. 
§ 2431(3), and administrative license suspensions applied incident to 
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some implied consent laws are not violative of constitutional requirements. 
The Court stated: 


Because breath tests are significantly less intrusive than blood 
tests and in most cases amply serve law enforcement interests, 
we conclude that a breath test, but not a blood test, may be 
administered as a search incident to a lawful arrest for drunk 
driving. As in all cases involving reasonable searches incident to 
arrest, a warrant is not needed in this situation. 


Id.,.*35 

Application of Birchfield to a statute, 29-A M.R.S. § 2522(2), 
requiring blood tests of individuals involved in a motor vehicle accident 
with a fatality was addressed in detail in State v. Weddle, 2020 ME 12. 
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§ 6-26.1 Draft Complete Set of Closing Instructions for Operating 
Under the Influence Jury Trial. 


DRAFT JURY INSTRUCTION FOR OPERATING UNDER THE 
INFLUENCE, WITH ALCOHOL AND DRUG ALTERNATIVES. JURY 
ANTICIPATED TO REPORT VERDICT ORALLY RATHER THAN 
USING A VERDICT FORM. 


Opening Remarks: Juror Responsibility. 


Members of the Jury: Now that you have heard the evidence and argument 
of counsel, it is my responsibility to instruct you about the law that applies 
to this case. 


You must follow the law stated in these instructions, and apply that law to 
the facts as you find the facts from the evidence in the case. 


Before I get to the substantive instructions, let me state some cautions: 


First: Do not single out any one instruction alone as stating the law, 
consider the instructions as a whole. In your consideration, attach no 
significance to the order in which the instructions are given. Consider them 
all of equal importance, of equal priority in applying them to this case. 


Second: Nothing that I say in these instructions, and nothing that I have 
said or done to this point in presiding at trial—no expression on my face: 
nothing—should be taken as any indication that I have any opinion about the 
facts of this case. The facts are for you, and you alone to decide based on the 
evidence presented. You are to perform your duty of deciding the facts free 
from any passion, any prejudice, any sympathy or any bias whatsoever. 


Presumption of Innocence—Burden of Proof. 


The law presumes a defendant to be innocent. The defendant, although 
accused, begins the trial with a “clean slate”-——with no evidence against him. 
This presumption of innocence alone is sufficient to acquit the defendant, 
unless you decide that the defendant’s guilt is proven beyond a reasonable 
doubt, after careful consideration of all the evidence in this case. 


The State is not required to prove guilt beyond all possible doubt. The test 
is one of reasonable doubt. 


A reasonable doubt is just what the words imply, a doubt based on reason 
and common sense. It is not a doubt based upon mere guess, surmise or bare 
possibility. It is doubt which a reasonable person without bias, prejudice, or 
interest, and after conscientiously weighing all the evidence, would entertain 
as to the guilt of the accused. To convict a defendant of a criminal offense, 
the evidence must be sufficient to give you a conscientious belief that the 
charge is almost certainly true. 


a a 
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The State always has the burden to~prove each element of the offense 
charged beyond a reasonable doubt. 


Choice of Accused Not to Testify. 


The defendant in a criminal case has a right to remain silent. He/she does 
not have to take the witness stand and testify, and no presumption of guilt 
may be raised, and no inference of any kind may be drawn, from the 
defendant’s choice not to testify. 


The law never imposes upon a defendant in a criminal case the burden or 
duty of calling any witnesses or producing any evidence. 


Evidence to Be Considered. 
The evidence in this case consists of: 


— the testimony of the witnesses; 


— the exhibits received in evidence. 


You must consider only the evidence in the case in reaching your verdict. 
But in your consideration of the evidence, you are not limited solely to what 
you see and hear as the witnesses testify. You may draw from the facts that 
you find have been proven, such reasonable inferences as you believe are 
justified in the light of your own common sense and personal experience. 


Expert Witness. 


Witnesses who are presented as expert witnesses due to their education 
and/or experience in some area may state their opinions as to matters in 
which they profess to be expert. They may also state their reasons for the 
opinion. 


You should consider the expert opinions presented and give them such 
weight as you think they deserve. If you find that an expert witness opinion 
is not based upon sufficient education and experience, or if you find that the 
facts or reasons given in support of the opinion are not sound, or if you 
believe that it is outweighed by other evidence, you may disregard the 
opinion. 


An expert witness’s testimony should be considered like any other 
testimony. You alone decide how much of any witness’s testimony you 
believe or do not believe, and how much weight any testimony should be 
given. 


General Witness Evaluation. 
You are the judges of whether to believe each witness and of how 
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important the testimony of each witness is. 


Carefully consider all the testimony, the circumstances under which each 
witness testified, and everything in evidence which tends to show whether a 
witness should be believed or not. Consider each witness’s intelligence, 
motive, and state of mind, and how they appeared while testifying. Consider 
the witness’s ability to observe the matters they testified about, and whether 
they appear to have an accurate recollection of those matters. Consider any 
interest a witness may have in the case, and the extent to which, if at all, each 
witness is either supported or contradicted by other evidence in the case. 


Inconsistencies or discrepancies in the testimony of a witness, or between 
the testimony of different witnesses, may Or may not cause you to question 
such testimony. Innocent mistakes in memory sometimes happen. In 
weighing the effect of any discrepancy, always consider whether it relates to 
an important issue or an unimportant detail, and whether the discrepancy 
results from innocent error or intentional falsehood. 


After making your own judgment, give the testimony of each witness such 
significance, if any, as you think it deserves. 


Operating Under the Influence [Alcohol or Drugs Alternatives]. 


A person is guilty of operating under the influence [or with an excessive 
blood alcohol content] if the State proves beyond a reasonable doubt that: 


1. The defendant operated a motor vehicle, and 
2. At the time of operation the defendant: 


[—- had a blood alcohol content of .08 grams or more of alcohol 
per 100 milliliters of blood or 210 liters of breath, or 


— was under the influence of alcoholic beverages.] 


[was under the influence of drugs or medications (or a combination of 
drugs and alcoholic beverages). ] | 


[Alcohol] State law does not prohibit drinking and driving; the question 
is whether someone was under the influence. A person is under the influence 
if that person’s senses—their physical or mental faculties—are impaired, 
however slightly, or to any extent by the alcohol that person had to drink. 
The State does not have to prove that the person was falling down drunk, the 
State need only prove, beyond a reasonable doubt, that the person’s physical 
or mental faculties were impaired however slightly or to any extent by the 
alcohol that person had to drink. 


[Drugs| State law does not prohibit driving while having consumed 
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medications or drugs; the question is whether someone was under the 
influence. A person is under the influence if that person’s senses—their 
physical or mental faculties—are impaired, however slightly, or to any 
extent by the drugs or medications that person had consumed. The State does 
not have to prove that the person was incapable of walking, driving, or 
functioning normally, the State need only prove, beyond a reasonable doubt, 
that the person’s physical or mental faculties were impaired however slightly 
or to any extent by the drugs or medications that person had consumed. 


Duty to Deliberate. 


The verdict you reach must represent the considered judgment of each 
juror. In order to return a verdict, your verdict must be unanimous; whether 
the verdict is not guilty or guilty, all 12 of you must agree. 


It is your duty, as jurors, to talk with one another and deliberate with a 
view to reaching an agreement, if you can do so without sacrificing 
individual judgment. Each of you must decide the case for yourself, but do 
so only after impartial consideration of the evidence in the case with your 
fellow jurors. 


In the course of your deliberations, keep an open mind, do not hesitate to 
reexamine your own views. Change your opinion, if convinced it is 
erroneous. But do not give up your honest belief as to the weight or effect 
of evidence, solely because others think differently or merely to get the case 
over with. 


Remember at all times, you are not partisans. You are judges of the facts. 
Your only interest is to determine whether the state has proven operating 
under the influence beyond a reasonable doubt. 


Communications Between Court and Jury. 


If during your deliberations you want to communicate with me, you 
should send a note signed by your [foreman] through one of the court 
officers. No member of the jury should ever attempt to communicate with 
me by any way except a signed writing; and I will not communicate with any 
member of the jury about issues in the case, except in writing, or orally here 
in open court. 


Also, please understand that our court officers and staff cannot commu- 
nicate with you about the merits of the case or the issues you are deciding. 


Finally, remember that you must not tell anyone—not even the me—how 
you stand individually or collectively on the question of guilt or innocence 
until after you have reached your unanimous verdict. 
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Return of the Verdict. 


When you have agreed upon a verdict, you can simply tell the court officer 
outside the jury room that you have reached a verdict. You do not need to 
send a note. After we gather the parties to this case, you will be brought back 
into the courtroom. 


Once you are back in the jury area I will ask [the foreman] if the jury has 
agreed upon a verdict, and if the jury is unanimous in the verdict. I will then 
ask [the foreman] whether, as to the charge of operating under the influence, 
you find the defendant not guilty or guilty, and you [the foreman] would 
respond as the jury has decided. After [the foreman] has indicated the 
verdict, I will then ask if all of you are in agreement as to the verdict. That 
is the way the verdict will be reported. 


[Note: some judges prefer to have the courtroom clerk make the inquiry 
about the jury’s verdict. If that is the case, the judge would ask the clerk to 
make the appropriate inquiry of the foreman and the jury panel.] 
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§ 6-26A Accomplice: Operating Under the Influence [Alcohol 
Alternative]. Instruction. 


A person may be found guilty of operating under the influence as a 
principal or an accomplice. Thus, you may return a guilty verdict if you find 
that the State has proven beyond a reasonable doubt that: 


1 [The defendant] was operating a motor vehicle, and, 


at the time of operation ti... [the defendant] was under 
the influence of intoxicating liquor, or 
2. 1 [The defendant] knew that. [the other 


person] was under the influence, and with the intent that 

[the other person] operate _.tmt... [the defendant’s] motor 
vehicle, [the defendant] allowed... [the 
other person] to operate that motor vehicle. 


And __s[the other person] did operate the motor 
vehicle while under the influence of intoxicating liquor. 


COMMENT 


See State v. Perkins, 2019 ME 6, J¥ 13-20 (affirming conviction 
when jury was instructed on alternative principal and accomplice 
theories for OUI and the jury was also instructed on the test refusal 
aggravating factor applicable only to the principal alternative). See also 
State v. Hurd, 2010 ME 118, 7 29; State v. Stratton, 591 A.2d 246, 247 
(Me. 1991), 


This instruction is designed for the case where a defendant asserts 
that another person was operating the defendant’s vehicle. 


To avoid confusion, it may be best to state the names of the persons 
involved in the instruction. 
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§ 6-26B Attempt: Operating Under the Influence [Alcohol 
Alternative]. Instruction. 


A person ts guilty of operating under the influence if that person operates 
or attempts to operate a motor vehicle while under the influence of 
intoxicating liquor or while having an excessive blood alcohol content. For 
you to find the defendant guilty of this charge, the State must prove beyond 
a reasonable doubt that: 


1. The person operated or attempted to operate a motor vehicle, and 
2. At the time of operation or attempted operation that person: 


¢ had an alcohol level of 0.08 grams or more of alcohol per 100 
milliliters of blood or 210 liters of breath, or 


« was under the influence of intoxicating liquor. 


A person attempts to operate a motor vehicle if that person takes a 
substantial step toward operating the vehicle with the intent to operate the 
vehicle. A substantial step is any conduct that goes beyond mere preparation 
and clearly indicates the firmness of the person’s intent to operate the 
vehicle. 


Operation of a vehicle means manipulation of the equipment so the power 
of the motor is applied to the wheels. A person has intent to operate a vehicle 
when their conscious objective is to operate the vehicle. 


State law does not prohibit drinking and driving or attempting to drive; the 
question is whether someone was under the influence. A person is under the 
influence if that person’s senses—their physical or mental faculties—are 
impaired, however slightly, or to any extent by the alcohol that person had 
to drink. The State does not have to prove that the person was falling down 
drunk, the State need only prove, beyond a reasonable doubt, that the 
person’s physical or mental faculties were impaired however slightly or to 
any extent by the alcohol that person had to drink [or the combination of 
alcohol the person had to drink with medications that the person had taken]. 


COMMENT 
State v. Deschenes, 2001 ME 136, 79. 


Attempt issues generally are discussed in the Comment to section 
6-34, 
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§ 6-27 Territorial Jurisdiction. Instruction. 


The State must prove, beyond a reasonable doubt, that the offense was 
committed within the State of Maine [including the territorial seas]. 


COMMENT 

17-A M.RS. § 7. 

1 M.LR.S, § 1-6. 

State v. Collin, 1997 ME 6, {6 (1997). 

Territorial jurisdiction questions must be presented to the jury only if 
put in issue by the evidence. The State sovereignty laws raise some 
possibilities for interesting issues, extending state sovereignty 200 
miles out to sea and into space, but Law Court opinions on such issues 
are rare. 

Territorial jurisdiction questions are to be decided by the jury only 
when there is a question of fact as to where the crime occurred. When 
facts are not in dispute the issue is decided the court as a question of 
law. See State v. Sloboda, 2020 ME 103, where the Law Court split four 
to three, the majority holding that a violation of condition or release by 
prohibited contact with a victim in New Hampshire could not be 
prosecuted as a criminal act committed in Maine. See also State v. 
Baldwin, 305 A.2d 555, 559 (Me. 1973). 
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§ 6-28 Statute of Limitations. Instruction. 


In addition to the elements of the offense, the State must prove beyond a 
reasonable doubt that the offense was committed on or after [the specific 
date on or after which the offense must have occurred]. 


COMMENT 

17-A MLR.S. § 8. 

The State is not required to disprove the possibility that an offense 
was committed outside the statute of limitations unless compliance with 
the statute of limitations is put in issue by evidence generated at trial. 
Once the issue is generated, the State must prove that the statute of 
limitations has been met beyond a reasonable doubt. See State v. 
Lacourse, 2017 ME 75, {J 11-15; State vy. Thompson, 1997 ME 109, 
q 7; State v. Borucki, 505 A.2d 89 (Me. 1986). 


The instruction is probably clearest if the jury is told the specific date 
after which the offense must have occurred to support a guilty verdict, 
or if a question on a verdict form asks if the State has proved beyond 
a reasonable doubt that the offense was committed on or after [the 
critical date]. 


For a case where a “discovery” exception may apply to extend a 
statute of limitations, see State v. Tucci, 2019 ME 51, J¥ 18-22. For 
civil statute of limitations issues, see section 7-10 below. 


If a verdict form is to. be used, see section 5-4A. 
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§ 6-29 Date of Offense—Small Time Gap. Instruction. 


The State has charged that the crime was committed “on or about” 
[a specific date]. The State does not have to prove that the crime was 
committed on that exact date. It is enough if the State proves beyond a 
reasonable doubt that the defendant committed the crime on a date 
reasonably near the date charged. 


COMMENT 

Indictments or complaints charge that the alleged offense occurred 
“on or about” [a specific date] or between two dates. Sometimes the 
evidence will indicate a variance between the pleading and proof as to 
the actual date of the offense. In cases such as embezzlements, camp 
burglaries, and child molesting, the pleading-proof difference may be 
significant with the dates of the offense only vaguely and generally 
established by the evidence. This is not fatal to the case. Proof of the 
commission of the offense on any date within the statute of limitations, 
regardless of the date alleged in the indictment, is not a material 
variance, unless the date discrepancy prejudices the defendant. State v. 
Woodard, 2013 ME 36, 927; State v Standring, 2008 ME 188, 
{qd 14-15; State v. Cloutier, 1997 ME 96, J§[ 8-9. The prejudice issue is 
a fact question for the trial court to decide. Standring, 12; State v. St. 
Pierre, 1997 ME 107, { 14. 


When the jury is to be instructed, a “no prejudice” determination has 
presumably already been made, and the instruction must be tailored 
according to the apparent variance between pleading and proof. 


When the evidence indicates a potential difference of only a few 
days, or perhaps a week or two, between pleading and proof, an 
instruction such as the above may be appropriate. When the evidence 
indicates a longer potential variance between pleading and proof, an 
instruction as in section 6-30 may be required. 


The date an offense was committed may also be important if the age 
of the victim, the age of the defendant, or some other date related factor 
is important in determining whether any crime was committed, or 
whether an enhanced sentence may be imposed. See State v. Paquin, 
2020 ME 53, 9 30-34 (approving “on or about” instruction, but 
indicating better practice would reference a specific date to establish 
offense committed before victim’s 14th birthday.); State v. Westgate, 
2016 ME 145 (vacating convictions for crimes involving victim under 
age twelve and remanding for new trial when jury not asked to find 
whether crimes were committed before or after the victim’s twelfth 
birthday). When there is an issue as to the age of a victim or a defendant 
at the time a crime was committed, the jury should be asked, or a 
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question on a verdict form should ask, if the act in question was 
committed before [or after] [the critical birth date]. 


See also section 5-4A, Verdict Forms; section 6-3, Several Charges; 
section 6-28, Statute of Limitations. 
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§ 6-30 Date of Offense—Larger Time Gap. Instruction. 


The indictment charges that the crime was committed “on or about” [a 
specific date]. However, the specific date of a crime need not be proven. It 
is enough if the State proves beyond a reasonable doubt that (a) the crime 
charged was committed by the defendant; and (b) it happened sometime 
within the dates suggested by the evidence of this case. 


The question of whether the crime was committed, not when it happened, 
must be the principal focus of your inquiry. However, you may consider any 
evidence of uncertainty as to dates of the alleged crime in deciding whether 
the offense is proven beyond a reasonable doubt, in judging whether to 
believe witnesses and their ability to recall events, [and in determining 
whether the defendant, or others, may have had opportunity to commit the 
crime alleged]. 


COMMENT 


The legal issues incident to a variance between the date charged and 
proof at trial are discussed in the comment to section 6-29 above. The 
draft instruction assumes that all of the evidence indicates that the crime 
was committed within the applicable statute of limitations. See section 
6-28, Statute of Limitations. 


When the evidence indicates a potential difference of only a few 
days, or perhaps a week or two, between pleading and proof, or a 
specific date may be important, an instruction such as section 6-29 may 
be appropriate. 
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§ 6-31 Accomplice Liability. Instruction. 


A person may be guilty of a crime if he personally does the acts that 
constitute the crime or if he is an accomplice of another person who actually 
commits the crime. 


A person may be found guilty of a crime as an accomplice if the State 
proves beyond a reasonable doubt that: 


1. With the intent of promoting or facilitating the commission of a 
crime, 


2. The person solicits or aids, or agrees to aid, or attempts to aid 
another person who commits a crime in the planning or commission 
of that crime. 


[Mere presence at the scene of a crime, without more, does not prove that 
a person i$ an accomplice to a crime. However, once a person’s presence at 
a crime scene is proven, he may be guilty of the crime as an accomplice if 
he intentionally engages in any conduct, however slight, that promotes or 
facilitates the commission of the crime.] 


COMMENT 
17-A M.R.S. § 57. 


As the instruction notes, a person charged with a single crime may be 
convicted as a principal or as an accomplice. While the jury must be 
unanimous that the crime was committed, the jury need not be 
unanimous as to whether the defendant committed the crime as a 
principal or as an accomplice. See State v. Huy Van Nguyen, 2010 ME 
14, Wf 11-16. This issue is discussed in more detail in sections 5-2A and 
6-65. 


The accomplice liability law applies to crimes outside the criminal 
code, including Title 29-A, unless the statute defining the crime requires 
otherwise. See State v. Stratton, 591 A.2d 246, 247-48 (Me. 1991). 


A person who is a victim of abuse by the perpetrator of a crime can 
be guilty, as an accomplice, of abuse of a third person when the abuse 
of the third person is committed by acts of both the perpetrator of abuse 
of the defendant and the defendant, if the elements of accomplice 
liability are proven. State v. Carillo, 2021 ME 18, Jf 28-31. 


Accomplice liability requires more than just presence at the scene of 
the crime or acquiescence in a criminal act. Once presence is proven, 
however, accomplice liability may attach upon the State’s proof of any 
conduct, however slight, promoting or facilitating the commission of 
the crime. State v. Anderson, 2016 ME 183, 4 18—23 (circumstantial 
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evidence may support promoting*or facilitating finding); State v. Cook, 
2010 ME 85, 12; Gauthier, Jf 25-28; Pheng, {9. Accomplice 
liability may attach if a person, intending that a crime be committed, 
aids by actively furnishing advice and encouragement. Pheng, { 9; State 
v. Flint H., 544 A.2d 739, 742 (Me. 1988). An overt act of assistance or 
actual physical participation is not required. Jd. A person may be 
convicted of a crime as an accomplice even if that person is legally 
incapable of committing the crime as a principal. State v. Willings, 2005 
ME 76, { 16. For practice when instructing on accomplice liability for 
a principal offense and a lesser included offense, see State v. Plummer, 
2020 ME 106, {ff 17-23. 


Accomplice liability may attach in two ways. State v. Chapman, 2014 
ME 69, {J 11-14. First, a person may be guilty as an accomplice if she 
intends to promote or facilitate the commission of a crime, and she aids 
or agrees to aid or attempts to aid another person in planning or 
committing the crime, and the crime is committed. For criminal liability 
to attach on this theory, the highest mental state, intentional action, must 
be proven. Any instruction on accomplice liability must avoid any 
suggestion that a conviction could be obtained by any lesser mental 
state. State v. Perry, 2006 ME 76, {23-25 (citing this comment). 


The second way to prove accomplice liability is to demonstrate that 
a crime was committed which was a reasonably foreseeable conse- 
quence of a person’s conduct. Convictions under the reasonably 
foreseeable consequence theory may be obtained when the State 
proves: (1) an intentional mental state to be an accomplice to one crime, 
“the primary crime” and (2) commission of another crime by the 
principal, “the secondary crime,” that was a reasonably foreseeable 
consequence of the first crime or of conduct intended to accomplish the 
first, “primary” crime. See State v. Linscott, 320 A.2d 1067, 1068-70 
(Me. 1987): State v. Goodall, 407 A.2d 268, 277-78 (Me. 1979). 


A “reasonably foreseeable consequence” is “any criminal act which 
in the ordinary course of things was the natural or probable conse- 
quence of the crime that he advised or commanded.” Linscott, 520 A.2d 
at 1069 n.2; see also State v. Bennett, 658 A.2d 1058, 1064 (Me. 1995). 
This requirement “sets forth an objective criterion, i.e., what the 
average reasonable person would foresee in all the circumstances.” 
State v. Kimball, 424 A.2d 684, 693 n.4 (Me. 1981). Although it is not 
essential for the State to show that the defendant “actually foresaw [in] 
his own subjective state of mind the probability” of the secondary 
crime, consideration by the jury of the defendant’s subjective state of 
mind is still permissible. Jd. However, the phrase “reasonably foresee- 
able consequence” establishes the necessity for a “causal relationship” 
between the primary and secondary crime. State v. Fitch, 600 A.2d 826, 
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828 (Me. 1991). This “causal relationship,” involves some degree of 
temporal and spatial proximity in order for the secondary crime to be 
considered reasonably foreseeable. Chapman, 2014 ME 69, { 14. 


The “reasonably foreseeable consequence” theory must be invoked 
with caution. See State v. Berry, 1998 ME 113, J] 9-12; State v. 
Armstrong, 503 A.2d 701, 702-04 (Me. 1986). Foreseeability is 
evaluated objectively based on the facts and actions involved in the 
particular case. State v. Shortsleeves, 580 A.2d 145, 148-149 (Me. 
1990). The reasonably foreseeable language must not be used to reduce 
the mental state requirement from intent to the reasonable foreseeability 
of the consequences of one’s acts. See State v. Plummer, 2020 ME 106, 
{i 24-30, finding no error in the court’s not instructing on the 
reasonably foreseeable consequence alternative for finding accomplice 
liability. 

An accomplice instruction including regularly appearing qualifica- 
tions and the “reasonably foreseeable” alternative follows these com- 
ments as section 6-32. 
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§ 6-32 Accomplice Liability (with Qualifications and Foreseeability 
Alternative). Instruction. 


A person may be guilty of a crime if she personally does the acts which 
constitute the crime or if she is an accomplice of the person who actually 
commits the crime. 


A person may be found guilty of a crime as an accomplice if the State 
proves beyond a reasonable doubt that: 


1. With the intent of promoting or facilitating the commission of a 
crime, 


2. The person solicits or aids, or agrees to aid, or attempts to aid 
another person who commits a crime in the planning or commission 
of that crime. 


[A person is an accomplice to any other crime which could be committed 
as a reasonably foreseeable consequence of her intentional conduct promot- 
ing or facilitating the commission of (or attempt to commit) a specific 
crime. ] 


[It makes no difference, in prosecution of an accomplice, that the person 
who is alleged to have actually committed the crime has not been 
prosecuted, or is not subject to prosecution, or has been convicted of a 
different crime, or has been prosecuted, but not convicted of the crime.] 


[A person is not an accomplice merely because she is in the presence of 
the person who actually committed the crime or the goods taken in a crime. 
However, once a person’s presence at a crime scene is proven, she may be 
guilty of the crime as an accomplice if she intentionally engages in any 
conduct, however slight, that promotes or facilitates the commission of the 
crime. ] 


[Also on the question of accomplice liability it makes no difference 
whether one receives any benefit from the crime or not.] 


[A person is not an accomplice to a crime committed by another person if 
she ends her participation before the crime is committed by: 


[1. Telling her accomplice that she has abandoned the criminal 
activity;] and 


[2. Leaving the scene of the prospective crime.]] 


COMMENT 


The instruction suggested above addresses several circumstances that 
arise in accomplice liability cases. The paragraphs should be used 
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selectively, adjusted to the needs of each particular case. Comments on 
accomplice liability issues are found in section 6-31. An example of a 
robbery——murder accomplice instruction, with a reasonable foreseeabil- 
ity element follows in section 6-33. 
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§ 6-33 Accomplice Liability—Robbery-Murder Example. 
Instruction. 


Iam now going to advise you as to the elements of each of the offenses 
charged in this case. In considering these elements, you should recognize 
that a person may be guilty of a crime if he personally does the acts which 
constitute the crime or if he is an accomplice of the person who actually 
commits the crime. 


Evidence of behavior before or after the crime may be considered on the 
question of responsibility for the crime charged. However, a person is not an 
accomplice to a crime solely because he learns of a crime after it has 
occurred and does not report what he knows. 


A person may be found guilty of a crime as an accomplice if the State 
proves beyond a reasonable doubt that: 


¢ With the intent of promoting or facilitating the commission of a 
crime, 


¢ the person aids or agrees to aid or attempts to aid another person who 
commits a crime in the planning or commission of that crime. 


A person is an accomplice under the law to any crime which is committed 
as a reasonably foreseeable consequence of his conduct. 


Thus, a person may be guilty of murder as a principal if the State proves 
beyond a reasonable doubt that he personally committed the acts which 
constitute murder. 


Alternatively, a person may be guilty of murder as an accomplice if the 
State proves beyond a reasonable doubt either (1) that with the intent of 
promoting or facilitating the crime of murder, the accused aided or attempted 
to aid or agreed to aid another person in the planning or commission of the 
crime of murder, or (2) that with the intent of promoting or facilitating the 
crime of robbery, the accused aided or attempted to aid or agreed to aid 
another person in the planning or commission of the crime of robbery and 
commission of the crime of murder by that other person was a reasonably 
foreseeable consequence of participation by the accused in the robbery. 


[Instruction on the elements of the specific crimes and the specific mental 
states would follow or precede this instruction.] 
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§ 6-34 Attempt—Murder Example. Instruction. 


The defendant is charged with attempted murder. Each element must be 
proven beyond a reasonable doubt. A person is guilty of attempted murder 
if he: 


1. Intentionally engages in conduct which constitutes a substantial 
step towards causing the death of another human being, and 


2. Through that conduct he intends to cause the death of another 
human being. 


A substantial step is any conduct that goes beyond mere preparation and 
clearly indicates the firmness of the person’s intent to complete the 
commission of the crime [of murder]. 


COMMENT 


Attempt is addressed in the Criminal Code at 17-A M.R.S, § 152. 
See, for example, State v. Webster, 2008 ME 119, {4 15-17 (attempted 
gross sexual assault); State v. Long, 577 A.2d 765, 765-766 (Me. 1990) 
(attempted kidnapping). To improve plain wording, the words “clearly 
indicates” are substituted for the statutory language “is strongly 
corroborative of.” 


Since attempt requires a specific intent to commit the crime, it can 
only apply to those crimes requiring an intentional state of mind (e.g., 
theft, 17-A M.R.S. § 351 et seg.) or having no culpable state of mind 
element (¢.g., gross sexual assault, 17-A M.R.S. § 253(1)). Thus, there 
can be no crime of attempted manslaughter, State v. Howard, 405 A.2d 
206, 212 (Me. 1979), 


It is not possible to develop a general attempt instruction; the attempt 
instruction must be fitted to the crime at issue. State v. Huff, 469 A.2d 
1251, 1252-54 (Me. 1984), provides a general discussion of the 
“attempt-intent” issue. The law regarding attempt applies to crimes, 
such as operating under the influence, outside of the Criminal Code. 
17-A MLR.S. § 6(1). See State v. Deschenes, 2001 ME 136 7 9. 


To avoid confusion in prosecutions for attempt, the Law Court has 
indicated that instructions should be limited to the “intent” mental state 
plus the other elements of the crime, and that other alternative mental 
states should be omitted from attempt instructions, Huff, at 1253. See 
also State v. Brown, 479 A.2d 1317 (Me. 1984). 

Sometimes an issue of impossibility may arise in an attempt 
prosecution, usually in a case where a defendant may be attempting a 
prohibited contact—for example with an underage target for a sex 
crime—but in fact is communicating with a law enforcement officer. 
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Generally factual impossibility isnot a defense to such attempt crimes. 
See United States v. Saldafia-Rivera, 914 F.3d 721, 725-726 (1st Cir. 
2019); United States v. Mehanna, 735 F.3d 32, 53 (1st Cir. 2013); 
United States y. Dixon, 449 F.3d 194, 201-202 (1st Cir. 2006); United 
States v. Tykarsky, 446 F.3d 458, 465-469 (3d Cir. 2006). 
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§ 6-35 Conspiracy—Cocaine Trafficking Example. Instruction. 


A person is guilty of conspiracy to traffic in cocaine if the State proves 
beyond a reasonable doubt that: 


1. With the intent that conduct be performed that would constitute the 
crime of trafficking in cocaine, 


2. the person agreed with one or more other persons to traffic in 
cocaine, and 


3. the person did take a substantial step toward the commission of the 
crime of trafficking in cocaine. 


A substantial step is any conduct which under the circumstances in which 
it occurs, clearly indicates the firmness of the person’s intent to complete 
commission of the crime; however, speech alone does not constitute a 
substantial step. 


A person trafficks in cocaine when he sells, barters, exchanges or 
otherwise furnishes cocaine for consideration [money]. 


COMMENT 
17-A M.R.S. § 151. The words “clearly indicates” are substituted for 
the statutory language “is strongly corroborative of.” 


State v. Quimby, 589 A.2d 28 (Me, 1991). 


Occasionally in conspiracy or solicitation (17-A M.R.S. § 153) cases, 
a defense or renunciation will be offered, 17-A M.R.S. § 154(2). It 
would appear that such a defense is possible only if the intended crime 
is not in fact committed. Commission of the intended crime bars the 
defense. State v. Geiger, 539 A.2d 205 (Me. 1988). 


The definition of trafficking is addressed in State v. Deering, 611 
A.2d 972 (Me. 1992). When weight of an illegal substance may be at 
issue in deciding if the crime of trafficking has been committed or in 
deciding the sentencing class of the crime, see the discussion in the 
Comment to section 6-36 below. 


Federal precedent indicates that to support a conspiracy conviction, 
the evidence must establish that: (1) a conspiracy existed; (2) the 
defendant had knowledge of the conspiracy; and (3) the defendant 
knowingly and voluntarily participated in the conspiracy. For the third 
element, the evidence must establish that the defendant both intended to 
join the conspiracy charged and intended to effectuate the objects of 
that conspiracy. The defendant’s specific intent may be proved through 
circumstantial evidence alone. United States v. Adorno-Molina, 774 
F.3d 116, 121 (ist Cir. 2014) (citing United States v. Maryea, 704 F.3d 
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55, 73 (Ast Cir. 2013); United States v. Cortés-Cabdn, 691 F.3d 1, 15 
(1st Cir. 2012)). 


Federal precedent indicates that three factors guide assessment of 
whether the evidence is sufficient to prove that a set of criminal 
activities constituted a single conspiracy: (1) the existence of a common 
goal, (2) overlap among the activities’ participants, and (3) interdepen- 
dence among the participants. United States v. Paz-Alvarez, 799 F.3d 
12, 30 (1st Cir. 2015); United States v. Ciresi, 697 F.3d 19, 26 (1st Cir. 
2012). “In considering the three factors,. . . the existence of a single 
conspiracy does not require the participants to know of all the other 
participants, understand all the details of the conspiracy, or participate 
in each aspect of the conspiracy.” United States v. Dellosantos, 649 F.3d 
109, 118 (1st Cir. 2011). See also United States v. Ortiz-Islas, 829 F.3d 
19 (ist Cir. 2016). 
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§ 6-36 Trafficking in Marijuana—tInference. Instruction. 


A person is guilty of trafficking in marijuana if the State proves beyond a 
reasonable doubt that the person 


1. 


2A. 


on oh 


Intentionally or knowingly; 


sold or exchanged marijuana for money or something else of 
value; 
or 


possessed marijuana with the intent to sell or exchange it for 
money or something else of value. 


If you find beyond a reasonable doubt that the defendant intentionally or 
knowingly possessed more than one pound of marijuana, you may infer that 
the defendant was trafficking in marijuana. 


It is up to you to decide whether to adopt any inference or not. You are not 
compelled to accept any inference established by law. You may reject an 
inference if you wish. The ultimate decision is up to you. But you must 
remember that the burden remains on the State to prove each and every 
element of the offense beyond a reasonable doubt. 


COMMENT 


State v. Hider, 649 A.2d 14 (Me. 1994). 
The trafficking definitions in 17-A M.R.S. §§ 1101(17) and 1103(3) 


should be reviewed for application to specific cases. The above 
representative instruction does not include all the defined alternatives 
for trafficking. 


Sometimes in trafficking cases, commission of the crime or the 


sentencing class of the crime may depend on the weight of the illegal 
substance, an issue that the jury would decide. In some cases there may 
a dispute as to whether weight is determined by the weight of only the 
illegal substance, or the weight of any mixture or preparation contain- 
ing a quantity of the illegal substance. The issue was addressed in State 
v. McLaughlin, 2018 ME 97, J] 12-16 (a split opinion affirming a 
conviction based on weight of a mixture containing cocaine base, 
distinguishing an earlier opinion that had held that heroin must be 
measured by its pure (heroin only) weight because a different statutory 
definitions for heroin. See State v. Pinkham, 2016 ME 59, JJ 15-18). 


Note also the discussion of statutory presumptions or inferences in 


connection with section 6-13 above. 
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§ 6-37 Solicitation. Instruction. 
A person is guilty of solicitation to commit [__.t___] if the State 
proves beyond a reasonable doubt that: 


1. with the intent to cause the crime of [__..._—_] ~to be 
committed, and 


2. under circumstances that the defendant believes makes it probable 
that the crime will be committed, 


3. he commands [directs] or attempts to induce another person to 
BOMMUIL [oe eee 


COMMENT 
17-A MLR.S. § 153. 
Solicitation only applies to murder and Class A and B crimes, 


The elements of the crime of solicitation must all occur, or exist in 
the mind of the defendant, simultaneously for the crime to be 
committed. See State v. Rivers, 634 A.2d 1261 (Me. 1993). 
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§ 6-38 Criminal State of Mind. 


Most, but not all, crimes include a culpable state of mind element that 
must be proven beyond a reasonable doubt—“intentionally,” “knowingly,” 
“recklessly,” or “criminal negligence.” However, there are certain strict 
liability crimes for which the State need not prove a culpable mental state. 
See State v. Siracusa, 2017 ME 84, 17; State v. Fowler, 676 A.2d 43, 45 
(Me. 1996) (indicating that State need not prove mens rea where “‘it is not 
expressly set forth in the governing statute and there is a legislative intent to 
impose liability without proof of a culpable state of mind’). See also State 
v. Asaad, 2020 ME 11, {J 14-16, discussing whether a state of mind must be 
proven to support a conviction for nonconsensual sex acts. 


The jury must be instructed as to the meaning of the relevant states of 
mind. The language in the statutory definitions provides a good basis for 
instruction. The four states of mind are defined in the Criminal Code, 17-A 
M.R.S. § 35. See State v. Bilodeau, 2020 ME 92, ¥ 9 (addressing definitions 
of “recklessly,” “criminal negligence,” and “conscious disregard of the 
risk”). However, other terms in statutes addressing state of mind may be 
used, in lieu of the terms in the Criminal Code, to address proof of a required 
mental state. Siracusa, J 11-13. 


A mental state instruction is required, even if none is expressly stated in 
the statute regarding the specific crime, unless the context of the statute 
defining the crime requires otherwise. Accordingly, care should be taken to 
see if a mental state instruction must be given, even if no mental state 
element is included in the statute defining the crime. See 17-A MLR.S. § 34 
(addressing circumstances when no mental state instruction is required). 
However, the terms the court’s instruction may use are not limited to the four 
states of mind defined in 17-A M.R.S. § 35. Other terms appropriate to the 
statutory definition of the crime may be address the mens rea element of the 
crime. See State v. Lajoie, 2017 ME 8, Jf 16—18. The issue arises most 
frequently with crimes, particularly the fish and game and motor vehicle 
laws, which are outside the Criminal Code. Cf. Lajoie; State v. Medeiros, 
2010 ME 47, ¥ 22; State v. Stoddard, 1997 ME 114, Ff 13-16; State v. Dana, 
517 A.2d 719 (Me. 1986), 


The particular circumstances and offenses charged in each case will 
determine the extent of use of these definitions in instructions for the case. 
For example, the “attendant circumstances” portion of the statutory defini- 
tions may tend to confuse and need not be used in cases when they are not 
required by the evidence. 


Evidence of premeditation, planning, or deliberation is not required for 
instruction on any of the mental state alternatives, although such evidence 
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may be relevant to prove an intentidnal or knowing mental state. State v. 
Dumas, 2010 ME 57, 23-25. An intent to perform a certain act or cause a 
certain result may be formed in the instant before the action at issue in the 
case. Id. “The time interval between intent and causation could be days, 
minutes, or. . . ‘the instant before’ the result is produced.” Jd., J 25. If there 
is concern that the definitions of “intentionally” or “knowingly” may not 
alone be sufficient in light of the issues generated in the case, the instruction 
in section 6-39 may also be used after the specific culpable states of mind are 
defined. 


Sometimes a defendant may contend. that, as a matter of law, certain 
claimed mental conditions should preclude a finding of intentional or 
knowing conduct. The State must prove any mental state beyond a 
reasonable doubt, and evidence of mental conditions is relevant to whether 
the State’s burden of proof is met. However, the issue of the significance of 
evidence regarding a defendant’s mental condition on the State’s capacity to 
meet its burden of proof is a question of fact for the jury or other fact-finder 
to decide. See State v. Kepner, 2013 ME 90, J 7—10 (defendants claimed 
conditions of subconscious motivation, blackout, and intoxication by alcohol 
or drugs, supported by evidence, did not preclude beyond a reasonable doubt 
finding of intentional or knowing action). See also State v. Lowe, 2013 ME 
92, {21-25 (same on a beyond a reasonable doubt voluntariness of a 
confession ruling). 


Claims of ignorance or mistake of facts or law, reliance on advice about 
the law, and the issue of “willful blindness” are addressed in section 6-47. 


A statute that makes “possession” alone the crime, and does not include 
any specified mental state, need not have any mental state instruction beyond 
a definition of possession. State v. Seamen’s Club, 1997 ME 70, 10-12; State 
v. Fowler, 676 A,2d 43, 44-45 (Me. 1996). Possession is defined in sections 
6-41-6-44. 

The definitions of “recklessly” and “criminal negligence” have been 
upheld against a constitutional void for vagueness challenge. State v. 
Carisio, 552 A.2d 23 (Me. 1988). Liability for reckless conduct turns on the 
creation of risk, not actual harm. State v. Napier, 1998 ME 8, {J 8-9. 
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§ 6-39 Inferred Intent. Instruction. 


Intent or mental state ordinarily cannot be proved directly, because there 
is rarely direct evidence of the operations of the human mind. But you may 
infer a person’s intent or state of mind from the surrounding circumstances. 
You may consider any statement made and any act done or omitted by the 
person, and all other facts in evidence which indicate state of mind. 


You may consider it reasonable to infer and find that a person intends the 
natural and probable consequences of acts knowingly done or knowingly 
omitted. As I have said, it is entirely up to you to decide what facts to find 
from the evidence. 


COMMENT 
17-A MLR.S. § 35. 


Connecticut v. Johnson, 460 U.S. 73, 74 L. Ed. 2d 823 (1983); 
Sandstrom v. Montana, 442 U.S. 510, 61 L. Ed. 2d 39 (1979). See also 
State v. Woodard, 2013 ME 36, { 19. This instruction is frequently 
given to assure that jurors look behind statements regarding intent and 
consider all of the circumstances of the case. A mental state need not be 
proved by direct evidence, mens rea may be proved by the act itself, the 
attendant circumstances, and any other evidence tending to prove the 
defendant’s mental state. State v. McLaughlin, 2020 ME 82, JJ 19-23; 
State v. Asaad, 2020 ME 11, 7 9. 
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§ 6-40 Voluntariness Defined. Instruction. 
A person commits a crime only if he engages in voluntary conduct. 


A person acts voluntarily if he acts as a result of conscious choice, not a 
reflex, seizure or some other act over which he has no conscious control. 


COMMENT 
17-A M.R.S. § 103-B. 
State v. Therrien, 1997 ME 100, 695 A.2d 119. 
State v. Case, 672 A.2d 586, 589 (Me. 1996). 
State v. Mishne, 427 A.2d 450, 458 (Me. 1981), 


The involuntary conduct statute was repealed and replaced by P.L. 
1999, ch. 195, § 2, adopting a new 17-A M.R.S. § 103-B as part of the 
“defenses” chapter of the Criminal Code. The summary of the amend- 
ment indicates its purpose is to treat involuntary conduct issues “as a 
‘defense’ under section 101, subsection 4 of the Maine Criminal Code.” 


The distinctions between voluntary conduct, involuntary conduct, 
lack of a culpable state of mind, and the insanity defense, and the 
appropriate instruction practice for each is addressed in Stare v. Griffin, 
2017 ME 79, {J 9-17. The distinction between a voluntary commission 
and a voluntary omission is addressed in State v. Branch-Wear, 1997 
ME 110, 7-11, 695 A.2d 1169, 1172-73. Instruction on a failure to 
act under 17-A M.R.S. § 103-B(2), voluntary omission, should not be 
given unless an issue is generated indicating a defendant has an 
affirmative duty to act. State v. McKinney, 588 A.2d 310 (Me. 1991). 


Under 17-A M.R.S. § 2(1), an “act” or “action” means “a voluntary 
bodily movement.” “Involuntary conduct is the result of an uncon- 
trolled physical impetus, rather than a state of mind.” State v. Morrison, 
2016 ME 47, (9; see also Griffin, [26 (the involuntary conduct 
defense applies only when a defendant’s body is not under the control 
of the defendant’s mind). “Voluntary conduct is the result of an exercise 
of [a] defendant’s conscious choice to perform it,” whatever the source 
of the motivation to do so, “whereas involuntary conduct includes 
reflex[es], convulsion[s], or other act{s] over which a person has no 
control.” Jd. | 7. “Conscious choice is best understood by what it is not: 
a reflexive or convulsive action.” /d. 7 9. 


An involuntary act defense may apply even to crimes that do not 
have a mens rea element, if the defense can generate evidence that the 
act resulting in the crime was caused by a reflex, convulsion or other act 
over which the defendant had no control. Acts caused by impaired or 
delusional thinking would not qualify as involuntary acts. See Griffin, 
{I 25-29; State v. Curtis, 2003 ME 94, { 3. 
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Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-teference § 2.15. | 
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§ 6-41 Possession—Voluntariness. Instruction. 
A person commits a crime only if he engages in voluntary conduct. 


Possession is voluntary conduct only if the person in possession know- 
ingly obtained or received the thing possessed or was aware of his control of 
it for a sufficient period to have been able to terminate his possession. 


COMMENT 
17-A MLR.S. § 103-B(3). 


See 17-A M.R.S. § 361-A(1) (exclusive possession inference); below 
section 6-44, 


A statute that makes possession alone the crime and does not include 
any specified mental state need not have any mental state instruction 
beyond a definition of possession, State v. Fowler, 676 A.2d 43 (Me. 
1996). 


A possession definition that could cover a number of possession 
cases is provided in section 6-42, Possession of a Firearm by a Felon. 


Possession of a physical object may be proved “by showing that the 
accused at some time bore one of two relationships to the object: he 
either had immediate physical control. . . of the object or knew where 
it was and had the intention and ability to gain physical control. . . of 
it.” State v. Erving, 558 A.2d 703, 704 (Me. 1989) (quoting State v. 
Koehling, 381 A.2d 12, 14 (Me. 1978)). This quote from Erving, is cited 
with approval in State v. Wilson, 2015 ME 148, { 15, addressing digital 
images found on computers. 


In State v. Ketchum, 1997 ME 93, J 13, the Law Court stated that: 
“Constructive possession means that although one does not have actual 
physical control of the goods he ‘has dominion and control over 
them.’ ” See also State v. Deering, 1998 ME 23, J 12: “possession” is 
sufficiently proved if the State proves, beyond a reasonable doubt, that 
the drugs were subject to the defendant’s “dominion and control.” The 
First Circuit has defined “constructive possession” as follows: “Con- 
structive possession exists when a person knowingly has the power and 
intention at a given time to exercise dominion and control over an 
object either directly or through others.” United States v. Carlos Cruz, 
352 K.3d 499, 510 (ist Cir. 2003). 


In State vy. Anderson, 2016 ME 183, J§[ 24—29, the Law Court 
discussed the constructive possession issue in an opinion affirming drug 
trafficking convictions when, upon the appearance of law enforcement 
at the defendant’s home he was sleeping upstairs. The Anderson 
opinion, at {| 24, quoted, with apparent approval, a constructive posses- 
sion instruction that read as follows: 
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A person can also have constructive possession of something. 
To have constructive possession of something means that 
although a person does not have actual physical control of an 
item they have a relationship with that item such that one could 
conclude that they have dominion, authority or control over the 
item either alone, by themselves or jointly with others. Before 
you may decide someone to have control over an item, you must 
find beyond a reasonable doubt that the person has a relationship 
to that property that would enable them to exercise a power, that 
is dominion, authority or control over the property so as to being 
in a relationship with the item that would allow them to gain 
physical custody or control over the item. 


You should understand that a person{’|s mere presence in a 
place where the item is located does not by itself establish 
dominion or control over the item. You should also understand 
that a person does not have to be the owner of an item in order 
to have actual or constructive possession of the item. 





a - 


The constructive-possession prong of possession, “ability to gain 
physical control,” or “dominion and control,” must be used with 
caution. People do not possess many things they have the ability to gain 
physical control of. In addition, it would appear necessary to demon- 
strate either that the physical control could be gained with some degree 
of immediacy or that the ability to gain physical control was substan- 
tially exclusive. An example of immediacy would be contraband hidden 
in a shed behind the building where the accused is found. An example 
of exclusivity would be contraband in a bank safe deposit box to which 
the accused had exclusive access. In both cases, intent to gain physical 
control also must be demonstrated. 


For an example of an immediacy instruction, see section 6-43, 
Possession of Cocaine. For an example of an exclusivity instruction, 
see section 6-44, Exclusive Possession Inference. 


eee ee 


a ic i i i rt 
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§ 6-42 Possession of a Firearm by a Felon. Instruction. 


A person is guilty of possession of a firearm by a felon if the State proves 
beyond a reasonable doubt that he: 


* possessed an object that he knew was a firearm, and at the time, 
e he had been convicted of a felony. 


A firearm is any weapon, whether loaded or unloaded, that is designed to 
expel a projectile by the action of an explosive. 


[The burglary conviction indicated in State’s exhibit #6 is a conviction of 
a felony. ] | 

A person possesses a firearm if he exercises physical custody or control 
over the weapon for a period sufficient to become aware of his possession 
and to terminate possession. 


A person exercises custody or control over an item when he knows an 
item exists and he holds it or keeps it in a vehicle that he is operating or a 
residence in which he is living. 


You may consider the question of ownership together with all other 
evidence tending to prove or disprove possession, but one need not own an 
item to possess an item. The key question is whether the person exercises 
physical custody or control over the item. If custody or control was exercised 
by the accused, it makes no difference whether the weapon was owned by 
the accused or by another person. 


COMMENT 
15 M.R.S. § 393. 
17-A M.LR.S. § 2(12-A). 


State v. Friel, 508 A.2d 123, 128 (Me. 1986), cert. denied, 479 U.S. 
843, 107 S. Ct. 156, 93 L. Ed. 2d 96. 


State v. Flaherty, 400 A.2d 363 (Me. 1979). 


See the general discussion of possession issues in the comment to 
section 6-41, 
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§ 6-43 Possession of Cocaine. Instruction. 


A person is guilty of possession of cocaine if the State proves beyond a 
reasonable doubt that he intentionally or knowingly possessed what he knew 
or believed to be cocaine and which was in fact cocaine. 


A person commits a crime only if he engages in voluntary conduct. 
Possession is voluntary conduct only if the possessor knowingly procured or 
received the thing possessed or was aware of his control of it for a sufficient 
period to have been able to terminate his possession. 


A person is not in possession simply by being in the presence of goods. 
However, a person may be in possession of goods when he is holding the 
goods, or when the goods are in an instrumentality that is under his control, 
and the State proves beyond a reasonable doubt that at the time at issue, the 
defendant had the intent and ability to gain immediate physical control of the 
goods. 


COMMENT 
17-A M.R.S. § 1107. 


- See discussion of control and immediacy issues in the comment to 
section 6-41 above. 


Chemical analysis may not always be required to prove the identity of a 
drug. In the absence of chemical analysis, other direct and circumstantial 
evidence can establish beyond a reasonable doubt the identity of drugs. That 
evidence can include the testimony of a witness who has experience based 
on familiarity with the drugs through law enforcement, prior use, or training. 
State v. Curtis, 2019 ME 100, ¥ 25, State v. Barnard, 2001 ME 80, J 12. 
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§ 6-44 Exclusive Possession Inferénce: Burglary-Theft. Instruction. 


There are certain inferences which you may use, but you are not required 
to use, in evaluating evidence of exclusive possession of recently stolen 
property. If you find beyond a reasonable doubt that (1) a [burglary] [theft] 
had occurred, and (2) the defendant was in exclusive possession of property 
recently stolen in that [burglary] [theft]; 


You may infer that the defendant [knew that the property was stolen] 
participated in some way in the theft of the property and in the burglary that 
led to the theft. 


[Exclusive possession may include possession by more than one person if 
they are in joint possession of the property. ] 

[The term “recently” is a relative term. Whether property may be 
considered as recently stolen depends upon the nature of the property, and all 
of the facts and circumstances of the case. The longer the time since the 
theft, the more doubtful is the inference which may reasonably be drawn 
from exclusive possession.] 


It is up to you to decide whether to adopt any inference or not. You are not 
compelled to accept any inference established by law. You may reject an 
inference if you wish. The ultimate decision is up to you. But you must 
remember that the burden remains on the State to prove each and every 
element of each offense charged beyond a reasonable doubt. 


COMMENT 
Rule 303(c) M.R. Evid.; 17-A MLR.S. § 361-A(1). 


For definitions of possession, see section 6-41 and comments, and 
see sections 6-42, 6-43 above. 


A helpful review of the law in this area is provided in State v. 
Durgan, 467 A.2d 165, 167-168 (Me. 1983). See also State v. Viles, 
2017 ME 148, 9 8-11 (where there is other evidence of guilt besides 
an inference arising from exclusive possession, a jury need not rely on 
the inference alone to establish guilt); United States v. Howard, 687 
F.3d 13 (ist Cir, 2012) (addressing Federal precedent regarding 
criminal liability based on a joint possession theory). In Durgan, at 
167-168, the Law Court reversed a conviction based entirely on 
circumstantial evidence and an inference drawn from joint constructive 

_ possession of stolen property. The Law Court held: 


To prove exclusive possession, the State need not establish 
that the defendant was in sole possession of recently stolen 
property. Proof of joint possession is sufficient. State v. Mower, 
407 A.2d 729, 732 (Me. 1979); State v. King, 379 A.2d 131, 134 
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(Me. 1977); State v. Gove, 289 A.2d 679, 681 (Me. 1972). 
Possession may be either actual or constructive. Actual posses- 
sion of goods means that one has actual physical possession. 
Constructive possession means that although one does not have 
~ the actual physical custody of the goods, he has dominion, 
authority, or control over them. Where, as in this case, there is 
no evidence of actual physical possession of the stolen goods by 
the defendant, the State, in order to provide the evidentiary basis 
sufficient for a finding of exclusive possession, must produce 
evidence establishing the defendant’s constructive possession as 
well as evidence of other possessive conduct on the part of the 
defendant in relation to the stolen goods. Proof of constructive 
possession alone is insufficient. . .. 467 A.2d 165, 167-168. 


For cases where the State relies on a combination of circumstantial 
evidence and a joint constructive possession theory, the Law Court has 
developed a three part test focusing on “other possessive conduct” to 
determine sufficiency of evidence to convict. To gain the benefit of the 
statutory presumption, where there is no evidence of actual physical 
possession of the stolen goods by the defendant, the State must produce 
evidence establishing that: (1) the defendant constructively possessed 
the stolen goods; (2) the defendant engaged in other possessive conduct 
in relation to the stolen goods; and (3) the stolen goods were “recently 
taken.” State v. Ketchum, 1997 ME 93, { 12; State v. DePhilippo, 628 
A.2d 1057, 1060 (Me. 1993). 


This could be transformed to an instruction in an appropriate joint 
constructive possession, circumstantial evidence case. However, every 
circumstantial evidence—theft case does not require this type of 
analysis. If the record includes evidence of the defendant’s actual and 
exclusive physical possession of missing funds or stolen goods, the 
Durgan-Ketchum constructive possession analysis is not generated. See 
State v. Parsons, 2001 ME 85, Jj 12—13. 


In State v. Austin, 518 A.2d 1042 (Me. 1986), the Law Court ruled 
that where there is other evidence of guilt besides the inference arising 
from exclusive possession, the jury need not rely on the inference alone 
to establish guilt. The jury may also consider other available evidence. 
In reaching this conclusion, the Court interpreted the “‘and not other- 
wise” language of M.R. Evid. Rule 303(c) to mean that the permissible 
inference, by itself, must convince the jury of guilt beyond a reasonable 
doubt only when the State relies solely on the inference to prove its 
case. See also State v. Carsetti, 536 A.2d 1121 (Me. 1988). In 
embezzlement cases, the State is not required to prove that the 
defendant exclusively possessed the misappropriated property. Viles, 
{i 8-11; State v. Willette, 2002 ME 165, FJ 8-10. The case may be 
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proven by other circumstantial evidence. Viles, { 11; Willette, {4 8-10. 
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§ 6-45 Entrapment. Instruction. 
One of the issues in this case is whether the defendant was entrapped. 


If the defendant had no intent or predisposition to commit 
[the crime charged] prior to first being approached by law enforcement 
officers or their agents, and if he was induced or persuaded to commit 

[the crime] by law enforcement officers or their agents, then 
he was entrapped. 


If, however, the defendant had a prior intent or predisposition to commit 
[the crime], then he was not entrapped, even though law enforcement 
officers or their agents provided an opportunity to commit the crime, made 
committing the crime easier, or even participated in acts essential to the 
crime. 


Because the issue is raised by the evidence, the State must prove beyond 
a reasonable doubt that the defendant was not entrapped—that he was 
predisposed to commit _..- isthe criminal act] prior to being 
approached by law enforcement officers or their agents. 


COMMENT 


The issue of entrapment is a variant on the voluntariness-state of 
mind issue. The question arises, and the instruction must be given, only 
when the defendant adduces some evidence “more than self-serving 
assertions” that he or she (1) was induced to commit the crime at issue 
by law enforcement authorities or their agents and (2) had no predis- 
position to commit the crime. See United States v. Vasco, 564 F.3d 12, 
18 (ist Cir. 2009); State v. Cloutier, 2003 ME 7, 912; State v. 
Farnsworth, 447 A.2d 1216, 1218-19 (Me. 1982). See also Jacobson v. 
United States, 503 U.S. 540, 112 S. Ct. 1535, 118 L. Ed. 2d 174 (1992). 


In deciding whether to give an entrapment instruction, the evidence, 
must be viewed most favorably to the defendant. United States v. 
Gamache, 156 F.3d 1, 9 (Ast Cir. 1998); State v. Rivers, 634 A.2d 1261, 
1264 (Me. 1993). Determination of whether entrapment is raised by the 
evidence is a preliminary question of law to be decided by the trial 
court. State v. Audette, 2002 ME 87, { 11. 


An entrapment instruction is not generated when there is only 
evidence that government action created the opportunity to commit the 
crime, without evidence that government action provided some induce- 
ment to commit the crime. Cloutier, | 13; State v. Davis, 591 A.2d 
1299, 1300 (Me. 1991). Thus, “sting” operations, even if they involve 
government manipulation or even deceit, do not ordinarily involve 
improper inducement. United States v. Teleguez, 492 F.3d 80, 84-85 
(1st Cir. 2007). 
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An improper inducement is something more than providing the 
opportunity to commit the crime, such as excessive pressure by 
government agents or “exploitation of a defendant’s non-criminal 
nature.” United States v. Turner, 501 F.3d 59, 70 (1st Cir. 2007). To 
demonstrate improper inducement, a defendant must show not only that 
the government provided the defendant with the opportunity to commit 
the crime, but also the existence of a “plus” factor that raises concerns 
of “government overreaching.” Vasco, 564 F.3d at 18. Examples of 
overreaching include “intimidation, threats, dogged insistence, exces- 
sive pressure, or exploitation of a non-criminal motive.” Jd.; Turner, 
501 F.3d at 70. ; 


Entrapment is not an affirmative defense, shifting the burden of proof 
to the defense. It is treated like the issue of self defense; if there is 
sufficient evidence to generate the issue, the burden is on the State to 
disprove the question beyond a reasonable doubt. 


In Mathews v. United States, 485 U.S. 58, 63-66, 108 S. Ct. 883, 99 
L. Ed, 2d 54 (1988), the U.S. Supreme Court held that a defendant who 
requests an entrapment instruction is entitled to that instruction if the 
facts generate the issue, even if he denies committing the crime. In State 
v. Knowles, 495 A.2d 335, 338-39 (Me. 1985), the Law Court took a 
similar position in a case involving the competing harms defense. 


The above instruction is written for the most common entrapment 
case when predisposition or improper inducement is the central 
contested issue. Occasionally, the fact of state participation in any 
inducement—whether the witness was a “government actor” may be 
disputed. Private citizens hired as cooperating witnesses, even if they 
target the defendant through a middleman, qualify as government 
agents to Cause improper inducement to engage in illegal conduct. 
United States v. Luisi, 482 F.3d 43, 53 (1st Cir. 2007). See also United 
States v. Young, 78 F.3d 758, 760 (1st Cir. 1996) (addressing actions 
taken between defendant and individual before individual becomes 
government informant). The instruction would have to be adjusted for 
such cases. Luisi, at 54-56, discusses the law of the third party 
entrapment defense when an individual who is not a government agent 
is involved in inducing or providing the defendant the opportunity to 
commit the crime. See also United States v. Rivera-Ruperto, 852 F.3d 
1 *429~-431 (1st Cir. Jan. 13, 2017) (addressing entrapment issues 

- involving actors other than government agents). 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 5.05. 
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§ 6-46 Motive. Instruction. 


The State must prove that the defendant acted [intentionally or know- 
ingly], but the State need not prove any specific motive for the acts alleged. 
However, evidence of the presence or absence of motive is a matter for you 
to consider in determining whether [intentional or knowing conduct] has 
been proven beyond a reasonable doubt. 


COMMENT 

State v. Bahre, 456 A.2d 860, 867-868 (Me. 1983). 

To win a conviction, the State need not prove any specific motive for 
the crime. However, the issue of presence or absence of motive is 
relevant in determining whether the requisite culpable state of mind has 
been proven beyond a reasonable doubt. 


_ ——————— 
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§ 6-47 Ignorance or Mistake. Instruction. 


In determining whether the necessary mental state [intent] [knowledge] 
recklessness] [criminal negligence] has been proven beyond a reasonable 
doubt, you should consider any evidence of ignorance or mistake as to the 
facts [or the law]. 


COMMENT 


Reference should be made to 17-A M.R.S. § 36 when the crime 
charged includes a state of mind element and the defendant asserts 
ignorance or mistake of law or fact. 

The Law Court extensively discussed proper instruction practice in 
this difficult and sometimes confusing area of the law in State v. 
LaVallee-Davidson, 2011 ME 96, J 10-18. As that opinion notes, for 
most cases an issue of a defendant’s ignorance or mistake as to facts or 
the law simply may be used to attempt to raise a reasonable doubt as to 
whether a defendant acted with the requisite mental state: intentionally, 
knowingly, recklessly, or with criminal negligence with reference to the 
crime charged. /d., J§[ 12, 15-17. There is no shift of the burden of 
proof as with a justification (burden to disprove on the State), Jd., { 13, 
or an affirmative defense (burden of proof on the defendant), /d., { 14. 


The above representative ignorance or mistake instruction, cited with 
approval in LaVallee-Davidson, is based on the first of the five 
subsections of 17-A M.R.S. § 36. Instructions on issues raised under 
other subsections of section 36 must be drafted for each particular case. 
See generally LaVallee-Davidson, [ 13-17; State v. Morey, 427 A.2d 
479 (Me. 1981). 


When an individual is charged with violation of a statutory duty, such 
as obtaining a license before driving or filing tax returns, and the 
individual claims lack of knowledge of the duty or a belief that he is 
exempt from the law, the above instruction may be combined with a 
“willful blindness” instruction. See United States y. Melo, 2020 U.S. 
App. LEXIS 9631 (1st Cir. Mar. 27, 2020); United States v. Valbrun, 
877 F.3d 440, 446 (1st Cir. 2017); United States v. Azubike, 564 F.3d 59, 
67-68 (1st Cir. 2009); United States v. Anthony, 545 F.3d 60, 64-66 (Ist 
Cir. 2008). The “willful blindness” instruction may be generated if (1) 
a defendant claims lack of knowledge, (2) the facts suggest a conscious 
course of deliberate ignorance, and (3) the instruction, taken as a whole, 

_ cannot be misunderstood as mandating an inference of knowledge. 
Valbrun at 445; Anthony at 64. Deliberate ignorance is viewed as a 
subjective state of mind that may satisfy an element of intentional, 
knowing or reckless action and counter a defendant’s professed belief 
that he lacked knowledge that he had a duty to act. With the instruction, 
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the jury should be reminded that the burden remains on the state to 
prove state of mind beyond a reasonable doubt. 


See § 6-47A. Willful Blindness. Instruction 
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§ 6-47A Willful Blindness. Instruction 


In deciding whether [defendant] acted knowingly, you may infer that 
[defendant] had knowledge of a fact if you find that [he/she] deliberately 
closed [his/her] eyes to a fact that otherwise would have been obvious to 
[him/her]. In order to infer knowledge, you must find that two things have 
been established. First, that [defendant] was aware of a high probability of 
[the fact in question]. Second, that [defendant] consciously and deliberately 
avoided learning of that fact. That is to say, [defendant] willfully made 
[himself/herself] blind to that fact. It is entirely up to you to determine 
whether [he/she] deliberately closed [his/her] eyes to the fact and, if so, what 
inference, if any, should be drawn. However, it is important to bear in mind 
that mere negligence, recklessness or mistake in failing to learn the fact is 
not sufficient. There must be a deliberate effort to remain ignorant of the fact. 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, § 2.16, Willful Blindness Instruction. 


The First Circuit willful blindness instruction, discussed in the Comment 
to § 6-47, is supported by an extensive commentary that could be consulted 
if a willful blindness issue arises. 


A variant of the willful blindness issue is a claim of ignorance or lack of 
a culpable mental state because the actions subjecting one to criminal 
liability were taken in good faith reliance on advice of counsel. See State v. 
Flynn, 2015 ME 149, 9] 23-26; United States v. Powers, 702 F.3d 1, 8-10 
(1st Cir. 2012). To generate such instructions defendants must demonstrate 
that counsel who gave the advice was fully informed of the facts relevant to 
the transaction at issue. Specifically, the “defendant has a burden of 
production to establish a prima facie defense of advice of counsel,” and must 
establish that: (1) before taking action, (2) he or she in good faith sought the 
advice of an attorney whom he or she considered competent, (3) for the 
purpose of securing advice on the lawfulness the conduct at issue, (4) and 
made a full and accurate report to the attorney of all material facts which the 
defendant knew, (5) and acted strictly in accordance with the advice of the 
attorney who had been given a full report. Flynn, J 23 (citing United States 
v. Gorski, 36 F. Supp. 3d 256, 267 (D. Mass. 2014)). 
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§ 6-48 Involuntary Intoxication. Instruction. 


If you find that sufficient facts have been presented to raise a question of 
whether the defendant became intoxicated involuntarily, then, in order to 
support a conviction, the State must prove, beyond a reasonable doubt, either 
(a) that the defendant’s intoxication was not involuntary; or (b) that the 
defendant’s intoxication, though involuntary, was not a cause of the 
defendant’s conduct at issue in this proceeding. 


COMMENT 


The relationship of proof as to mental state and evidence of 
intoxication is addressed in 17-A MLR.S. § 37. 


Intoxication which is not self-induced can excuse liability for all 
crimes, regardless of mental state, State v. Rice, 379 A.2d 140 (Me. 
1977). Involuntary intoxication takes the “conscious choice” element 
from the defendant’s actions, moving them outside the realm of 
voluntary conduct necessary for conviction of most crimes, 17-A 
M.R.S. § 31. When an issue of involuntary intoxication is generated by 
the evidence, the State must prove beyond a reasonable doubt either (a) 
absence of involuntary intoxication; or (b) absence of a causal relation 
between the involuntary intoxication and the defendant’s conduct. State 
v. Rice, 379 A.2d 140 (Me. 1977). 


Intoxication resulting from alcoholism is considered self-induced, 


and thus does not generate an involuntary intoxication instruction. See 
State v. Cote, 560 A.2d 558 (Me. 1989). 


eS Se 
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§ 6-49 Voluntary Intoxication. Instruction. 


Evidence of intoxication may raise a reasonable doubt as to the whether 
the defendant acted intentionally or knowingly. You should consider 
evidence of intoxication, along with all of the other evidence in the case, in 
determining whether intentional or knowing conduct has been proven 
beyond a reasonable doubt. The ultimate question is not whether the 
defendant was intoxicated, but whether intentional or knowing conduct is 
proven beyond a reasonable doubt. 


COMMENT 
17-A MRS. § 37(1). 


When the evidence presents an issue of voluntary intoxication, the 
State does not assume the burden of disproving intoxication beyond a 
reasonable doubt. State v. Gallant, 2004 ME 67, 43. Voluntary 
intoxication is a factor to consider in determining if the State has proven 
that a defendant acted intentionally or knowingly. Jd. 

This instruction is only appropriate where the crime at issue can be 
committed by intentional or knowing conduct. Instruction on voluntary 
intoxication is not available where recklessness or criminal negligence 
is an element of the crime. See State v. Cote, 560 A.2d 558 (Me. 1989); 
State v. Barrett, 408 A.2d 1273 (Me. 1979), Intoxication has been held 
to be unavailable as a defense to operating under the influence, 29-A 
M.R.S. § 2411, State v. West, 416 A.2d 5 (Me. 1980); former definitions 
of rape or gross sexual misconduct, 17-A MLR.S. § 253; State v. Giglio, 
441 A.2d 303 (Me. 1982); State v. Keaten, 390 A.2d 1043 (Me. 1978), 
and other crimes that may be proven without proof of an intentional or 
knowing state of mind. The voluntary intoxication issue does not extend 
beyond questions of culpable state of mind, State v. Mishne, 427 A.2d 
450 (Me. 1981). 


When the State relies on both the higher mental states of intentional 
or knowing and the lesser mental state of recklessness, the court should 
instruct the jury to consider voluntary intoxication on the question of 
whether the defendant acted intentionally or knowingly. If the jury finds 
these states of mind not proven, the jury would be told to consider 
whether the defendant acted recklessly without consideration of the 
voluntary intoxication defense. State v. Flewelling, 524 A.2d 765, 
768-770 (Me. 1987). A potentially confusing instruction in such cases 

_ may be avoided if the State elects not to pursue its claims based on 
intentional or knowing states of mind. 

Instruction beyond the terms of the statute—“evidence of intoxica- 


tion may raise a reasonable doubt .. ..” 17-A M.R.S. § 37(1)—is 
important. The jury must be told to consider the evidence and then 
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decide whether or not it affects proof of intentional or knowing conduct. 
See State v. Likay, 458 A.2d 427 (Me. 1983), where reliance on a 
statutory “may” instruction in another context was viewed as poten- 
tially improper because it could mislead the jury into believing that they 
could ignore evidence. | 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 5.03. 
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§ 6-50 Concurrent Causation. Instruction. 


When the defendant’s conduct may have operated concurrently with other 
actions, events or conditions to cause a particular result, then, to find the 
defendant guilty of the result, the State must prove beyond a reasonable 
doubt that (1) the result would not have occurred but for the defendant’s 
conduct, operating either alone or concurrently with another cause and (2) 
the defendant’s conduct was sufficient, by itself, to produce the result. 


COMMENT 
17-A M.R.S..§ 33, as amended effective July 4, 2018. 


The language of the above form, as drafted, tries to anticipate many 
different fact patterns. It should be modified as appropriate to the facts 
of each case where concurrent causation is an issue and should 
reference the individuals and events at issue rather than use terms like 
“concurrent cause,” “result,” or “defendant.” See State v. Hopkins, 2018 
ME 100, {4 31-32. 


The instruction as now drafted avoids problems with the prior 
concurrent causation statute addressed in Hopkins, J 48-49. 


In concurrent causation cases, the State must prove beyond a 
reasonable doubt that both (1) the result would not have occurred but 
for the defendant’s conduct and (2) the defendant’s conduct was 
sufficient, by itself, to produce the result. See State v. Limary, 2020 ME 
83, J 33-39 (affirming manslaughter conviction where the victim 
underwent significant medical procedures—asserted to be a concurrent 
cause—in the 18 days between the defendant’s attack and the victim’s 
death. See also Hopkins, {J 31-32, 47-49; State v. Snow, 464 A.2d 958, 
961-962 (Me. 1983). Such an instruction may not be appropriate when 
a second injury or event is not independent of the defendant’s conduct, 
State v. Peaslee, 571 A.2d 825 (Me. 1990). 
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§ 6-51 Mental Conditions: Abnormal and Insane: Competence. 


The issue of abnormal condition of mind, 17-A M.R.S. § 38 and the 
insanity defense, 17-A M.R.S. § 39, present challenging instruction problems. 
Application of both laws is addressed in detail in State v. Graham, 2015 ME 
35, J§ 15-26. While the insanity defense was not at issue in Graham, the 
Opinion discusses both laws. That discussion is not repeated here. The 
opinion should be reviewed when close questions under either law arise. See 
also the Comments to sections 6-53 and 6-54. 


Evidence of an abnormal state of mind may raise a reasonable doubt as to 
the existence of any of the four required culpable states of mind. Graham, 
{ 17. When evidence is presented of an abnormal condition of mind, the 
State must in effect disprove negation of the necessary culpable state of mind 
beyond a reasonable doubt or face a not guilty verdict. State v. Estes, 418 
A.2d 1108, 1117 (Me. 1980). 


For the insanity defense, under 17-A M.R.S. § 39, it is the defendant’s 
burden to prove, by a preponderance of the evidence, a mental disease or 
defect rendering him or her incapable of conforming his or her actions to the 
requirements of law. Graham, J 19. When the defendant succeeds in the 
endeavor, he or she will be found not criminally responsible by reason of 
mental disease or defect and committed to the Department of Health and 
Human Services, 15 M.R.S. §§ 101-D(2), 103. The issue of an indigent 
defendant’s right to court appointed experts to assist the defense in 
evaluating the defendant’s mental condition and preparing and presenting an 
insanity defense and/or assistance at sentencing was addressed extensively 
in McWilliams v. Dunn, 137 S. Ct. 1790, 198 L. Ed. 2d 341 (2017), a five to 
four split opinion, with the majority holding to reliance on state assigned 
experts was not enough and that the defense was entitled to its own expert 
assistance in such cases. 


The bright line between mental abnormality and mental disease or defect 
is not always easy to distinguish. When a defendant’s mental health is at 
issue, there also may be a question of mental competence to stand trial. 
Competence, which may be raised by any party or by the court, is addressed 
in 15 M.R.S. §§ 101-D(1), (5). 


Following are separate representative instructions on abnormal condition 
of mind, section 6-53, and the insanity or lack of criminal responsibility 
defense, section 6-54. 


Competence to Stand Trial 


Often when there is an issue of an insanity defense or an abnormal 
condition of mind, there may also be an issue, raised by a party or by the 
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court of a party’s competence to proceed to trial. However, the issues of 
mental condition and competence are separate. “It is well established that a 
party may be both mentally ill and competent to stand trial.” State v. 
Nickerson, 2013 ME 45, 19; United States v. Widi, 684 F.3d 216, 220-21 
(1st Cir. 2012) (noting that “[a] defendant may have serious mental illness 
while still being able to understand the proceedings and rationally assist his 
counsel’’). 


Competence questions regarding a party or a witness are for the court, not 
the jury, to decide. Competence issues are usually decided pretrial. Alloca- 
tion of the burden of proof and evidentiary standards regarding competence 
issues are addressed in detail. in State v. Gerrier, 2018 ME 160, [J 6-15. See 
also United States v. Reynolds, 646 F.3d 63, 70 (1st Cir. 2011). 


A claim of incompetence or a competence concern by the court may result 
in a mental examination, 15 M.R.S. § 101-D(1). 


Although the burden is to prove incompetence, the standards for that 
determination are usually expresed in the affirmative. Thus, a party is 
competent to stand trial if he or she is “capable of understanding the nature 
and object of the charges against him, comprehending his own condition in 
reference thereto, and cooperating with counsel to conduct a defense in a 
rational and reasonable manner.” Haraden v. State, 2011 ME 113, 77. See 
also United States v. Brown, 669 F.3d 10, 17 (1st Cir. 2012) (“The test for 
competency is whether the defendant first has sufficient present ability to 
consult with counsel with a reasonable degree of rational understanding, and 
second has a rational and factual understanding of the proceedings against 
him.”’). 

Once a party is found to be competent, the party may be presumed to be 
competent during the remainder of the proceedings unless and until the court 
learns from observation or a credible source that there is a genuine doubt as 
to competence. Nickerson, 2013 ME 45, { 10; State v. Comer, 584 A.2d 638, 
642 (Me. 1990). | 


A party seeking to challenge a finding of competence to stand trial (or the 
alleged failure of a trial court to notice lack of competence), must point to 
facts in the record that create “a real, substantial and legitimate doubt” about 
competency. Brown, 669 F.3d at 17. On appeal, competency findings are 
reviewed for clear error. United States v. Figueroa-Gonzalez, 621 F.3d 44, 48 
(ist Cir, 2010). Likewise, findings of feigned incompetence or malingering 
in a competency evaluation are reviewed for clear error. United States v. 
Nygren, 933 F.3d 76, (1st Cir. 2019); United Starts v. Quirion, 714 F.3d 77, 
79-80 (Ist Cir. 2013). Nygren reviews in detail the examinations that may 
reveal feigned incompetence or malingering and the consequences of such a 
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finding in disposition of a criminal charge. See also United States v. 
Malmstrom, 967 F.3d 1 (1st Cir. 2020) where the court extensively reviewed 
competence related considerations in affirming convictions for bizarre 
conduct by a defendant who had apparent mental health issues, but raised the 
competence question for the first time on appeal, arguing that the court 
should have notice a competence issue and acted on it rather than let the 
matter proceed to a conviction. 


A denial of a request for a competency evaluation is reviewed for an abuse 
of discretion, see State v. Barrett, 577 A.2d 1167, 1170 (Me. 1990); see also 
United States v. Marvea, 704 F.3d 55, 59 (ist Cir. 2013). 


An unusual case addressing a direct appeal of a competence finding 
following a conditional guilty plea is addressed in State v. Bard, 2018 ME 
38, Ff 26,:51-55. 


Factors to be considered in review of a finding of lack of competence to 
stand trial are addressed in State v. Dedekian, 680 A.2d 441 (Me. 1996). See 
also United States v. Mahoney, 717 F.3d 257, 264-266 (1st Cir. 2013). 


Competence of a Witness 


Competence of a person to be a witness is addressed in Rule 601 of the 
Maine Rules of Evidence and a similar Rule in the Federal Rules of 
Evidence. In general, “[e]very person is competent to be a witness,” M.R. 
Evid. 601(a), subject to qualifications stated in M.R. Evid. 601(b). A trial 
court’s ruling on witness competency is factual and is reviewed for clear 
error. State v. Cochran, 2004 ME 138, J 6; State v. Ellis, 669 A.2d 752, 753 
(Me. 1996). 


Cochran addressed the issues that would be reviewed in determining 
competence, specifically, whether the record, respecting the trial court’s 
capacity to observe the witness, indicates that the witness (1) was capable of 
communicating regarding the matter at hand so as to be understood by the 
judge and jury; (2) understood the duty to tell the truth; (3) was able to 
perceive the matter at issue; and (4) had reasonability ability to remember 
the event. 2004 ME 138, { 9. See also State v. Hussey, 521 A.2d 278, 280-81 
(Me. 1987). 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 5.06. 
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§ 6-52 Reserved. Instruction. m 


The instruction formerly in this section, distinguishing abnormal condi- 
tion from insanity defense issues in a case where the insanity defense is not 
raised, is no longer a recommended instruction. The’ former instruction 
risked injecting extraneous issues into the case. 
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§ 6-53 Abnormal Condition of Mind. Instruction. 


Intent or mental state ordinarily cannot be proved directly, because there 
is rarely direct evidence of the operations of the human mind. But you may 
infer a person’s intent or state of mind from the surrounding circumstances. 
You may consider any statement made and any act done or omitted by the 
person, and all other facts in evidence which indicate his state of mind. 


You may consider it reasonable to draw the inference and find that a 
person intends the natural and probable consequences of acts knowingly 
done or knowingly omitted. Also consider whether evidence of an abnormal 
condition of mind at the time of the events alleged, raises a reasonable doubt 
as to the existence of a required mental state. 


An abnormal condition of mind is a mental disease or defect which 
negates the existence of the mental state required for the crime. You should 
consider any evidence of abnormal condition of mind in determining 
whether the State has proven the necessary mental state on each of the 
charges. However, the ultimate question is not whether the defendant had an 
abnormal condition of mind, but whether the defendant acted [intentionally, 
knowingly, recklessly or with criminal negligence], 


It is entirely up to you to decide what facts to find from the evidence. The 
burden remains on the State to prove each element of each offense charged 
beyond a reasonable doubt. 


COMMENT 
17-A M.R.S. § 38. 


The mental abnormality issue does not in any way shift the burden of 
proof in a criminal case. When mental abnormality is put in issue, 
usually, but not always, by evidence presented by the defense, the 
burden remains on the State to prove the relevant culpable state of mind 
beyond a reasonable doubt. Parties should recognize that in some cases, 
evidence of a mental abnormality that results in a distortion of reality 
may actually demonstrate that a defendant acted with the alleged 
culpable state of mind. See State v. Proia, 2017 ME 169, 14. 


In State v. Graham, 2015 ME 35, ¥4 15-26, the Law Court 
extensively discussed application of the abnormal condition law, 17-A 
M.R.S. § 38, and its relationship to the insanity defense, 17-A M.R.S. 
§ 39,—an issue not asserted in Graham. Rather than repeat that 
discussion in this comment, the Graham opinion should be reviewed 
when questions about application of the abnormal condition law arise. 


In State v. Le Blanc, 559 A.2d 349, 351 (Me. 1989), the Law Court 
noted that in abnormal condition cases, the issue is whether evidence of 
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the defendant’s abnormal condition, at the time of the event, raises a 
reasonable doubt as to the existence of the requisite mental state. The 
issue is not whether the defendant lacked capacity to form the mental 
state, but whether, because of the abnormality, the mental state existed 
at the time. 


If evidence of an abnormal condition of mind does raise a reasonable 
doubt as to whether the State has proven the relevant mental state, the 
defendant will be found not guilty and walk free. In contrast, the 
insanity defense is an affirmative defense which the defendant must 
prove by a preponderance of the evidence, see 17-A M.R.S. § 101(2). If 
the fact-finder finds that a defendant has a mental disease or defect that 
substantially affects cognitive or substantially impairs volitional pro- 
cesses, the defendant may be found not guilty by reason of insanity. 
Graham, { 19; State v. Estes, 418 A.2d 1108, 1117 (Me. 1980). The 
result of that finding is commitment of the defendant to a State mental 
health facility. 


Instruction on the abnormal condition issue may be refused, and 
testimony by lay persons may be excluded if the offered evidence does 
not tend to show some impairment of a defendants “cognitional or 
volitional faculties” at the time of the event. See State v. Barrett, 577 
A.2d 1167, 1170-1171 (Me. 1990). 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 5.02. 


§ 6-54 MAINE JURY INSTRUCTION MANUAL 6-104 


§ 6-54 Mental Disease or Defect: Insanity Defense. Instruction. 


With regard to the affirmative defense of not criminally responsible by 
reason of insanity: If you find that the State has proven each element of [the 
offense] beyond a reasonable doubt, you must then proceed to consider 
whether, at the time of the conduct in question, the defendant had a mental 
disease or defect that would render him not criminally responsible for the 
crime by reason of insanity. 


On this issue, it is the defendant’s burden to prove to you, by a 
preponderance of the evidence, that is to prove to you that it is more likely 
than not that: 


1. he was suffering from a mental disease or defect at the time of the 
alleged event; and 


2. as a result of the mental disease or defect, the defendant lacked 
substantial capacity to appreciate the wrongfulness of his conduct. 


A mental disease or defect means only a severely abnormal mental 
condition {or conditions] that grossly and demonstrably impairs a person’s 
perception or understanding of reality. 


[An abnormality manifested only by repeated criminal conduct [or 
excessive use of alcohol or drugs]. . . in and of itself, does not constitute 
a mental disease or defect.] 


The preponderance of the evidence burden of proof is different, and of a 
lesser degree, than the heavy burden placed upon the State to prove that the 
defendant committed the crimes charged. To prove by a preponderance of 
the evidence means to prove that something is more likely than not—it 
means evidence which, compared to that opposing it, produces in your 
minds a belief that what is sought to be proved is more likely true than not 
true. 


COMMENT 
17-A MLR.S. § 39. 


The preponderance of the evidence burden of proof, as in the above 
instruction, is discussed in detail in section 7-11. 


The instruction is drafted as it might be used in a unitary trial when 
commission of the crime and the issue of insanity are decided by the 
jury in a single deliberation. With minor modifications, it could be used 
in the second phase of a two-stage trial when the jury first decides guilt 
or innocence, and then, if there is a guilty verdict, subsequently decides 
the insanity issue. 
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Pursuant to 17-A M.R.S. § 39¢1), “{a] defendant is not criminally 
responsible by reason of insanity if, at the time of the criminal conduct, 
as a result of mental disease or defect, the defendant lacked substantial 
capacity to appreciate the wrongfulness of the criminal conduct.” 
“ ‘{MlJental disease or defect’ means only those severely abnormal 
mental conditions that grossly and demonstrably impair a person’s 
perception or understanding of reality.” Id. § 39(2); State v. Jeskey, 
2016 ME 134, | 41; State v. Gurney, 2012 ME 14, 7 45, 36 A.3d 893. 
To successfully assert the defense, a defendant must prove by a 
preponderance of the evidence that he was not criminally responsible 
by reason of insanity. State v. Murphy, 2015 ME 62, J 23. See also State 
v. Graham, 2015 ME 35, J 18-20 discussing the law regarding the 
insanity defense in an abnormal condition case, see 17-A M.R.S. § 38. 
In the effort to develop and assert an insanity defense, an indigent 
defendant is entitled to expert assistance. McWilliams v. Dunn, 137 S. 
Ct. 1790, 198 L. Ed. 2d 341 @Q017). 


In State v. Okie, 2010 ME 6, {{ 9-12, the Law Court emphasized 
that, consistent with national practice, the court should not instruct on 
or discuss the possible consequences to a defendant of an insanity 
verdict. As the Court explained in Okie, “[t]he practice of not informing 
the jury of the consequences of its verdict is justified in large part by the 
distinction between the roles of the judge and the jury,” and so “the 
consequences of a particular verdict are. . . technically irrelevant to 
the jury’s task.” Jd. (11. That holding was reaffirmed in State v 
Ormsby, 2013 ME 88, {J 31-33. 


In Murphy, 2015 ME 62, J 24, the Law Court reviewed the governing 
law and burdens incident to a challenge to a finding that a defendant had 
failed to prove a claim of not criminally responsible be reason of 
insanity: “Whether a defendant proved that he was not criminally 
responsible is a question of fact for the fact-finder.. . . When the court 
. . . has made a factual finding adverse to the party with the burden of 
proof, we will overturn the trial court’s finding only if the record 
compels a contrary conclusion.” 


As with a civil case where the plaintiff has a preponderance of the 
evidence burden of proof, the court may remove the issue of criminal 
responsibility from the jury if the defendant does not present sufficient 
evidence to generate the issue. State v. Michaud, 513 A.2d 842, 
849-850) (Me. 1986). 


In State y. Cote, 560 A.2d 558 (Me. 1989), the Law Court concluded 
that 17-A M.R.S. § 39(2) excludes alcoholism from the severely 
abnormal mental conditions which can give rise to a criminal respon- 
sibility instruction. However, in n.1 at page 560, the Court left open the 
question of whether another psychosis that caused intoxication could 
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generate a mental disease or defect defense instruction. In a concurring 
opinion, two Justices noted that, in their view, § 39(2) would not 
exclude alcoholism as a condition to generate a mental disease or defect 
defense in all circumstances. 


When an individual has been committed based on the successful 
assertion of an insanity defense, the process for seeking release from the 
commitment is discussed in detail in Beauchene v. State, 2017 ME 153, 
{i 6-11, and Begin v. State, 2016 ME 186, ¥f 8—13. The case history in 
Begin presents a cautionary tale for counsel who may be considering 
asserting an insanity defense to any but the most severe of criminal 
charges. In 2003, Begin had successfully asserted an insanity defense to 
charges of theft and violation of a condition of release. Jd., [ 2. From 
2003 to 2016, a period of thirteen years, Begin remained committed to 
the Riverview Psychiatric Center, with the commitment apparently 
continuing based on the Law Court’s affirming the denial of Begin’s 
petition for release from State custody. See also Begin v. State, 2018 
ME 69, ¢f 1-3. 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 5.06. 
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§ 6-55 Justifications—Defenses. 


The Criminal Code, 17-A M.R.S. §§ 101-110, provides a wide range of 
potential justifications or affirmative defenses for conduct that would 
otherwise be criminal. Some other justifications or affirmative defenses that 
apply only to a few crimes appear in other sections of the Criminal Code. For 
example, the affirmative defense of renunciation, 17-A M.R.S. § 154(2) 
applies only to crimes defined in Chapter 7 of the Code. See State v. Carter, 
2016 ME 157, ¥{ 6—7. 


Only representative instructions on issues that frequently recur are 
suggested in sections that follow. The Criminal Code should be consulted 
with instructions tailored to each specific case in which a justification or 
defense is at issue. 


In State v. LaVallee-Davidson, 2011 ME 96, JJ 12-17, the Law Court 
examined the distinctions for instruction practice to address (i) issues that 
may generate a reasonable doubt but that the State need not disprove, (ii) 
affirmative defenses that the defendant must prove by a preponderance of the 
evidence, and (iti) justifications that, once the issue is generated, the State 
must disprove beyond a reasonable doubt. See also State v. Villacci, 2018 
ME 80, {10 (“We have set out three categories of defenses in criminal 
matters: ‘a failure of the State’s proof, an affirmative defense, and a 
justification or excuse.’ ” (quoting State v. Ouellette, 2012 ME 11, [8)). 


An issue explicitly designated by statute as an “affirmative defense” must 
be proven by the defendant by a preponderance of the evidence. 17-A 
M.R.S. § 101(2). See State v. Christen, 2009 ME 78, J 12; State v. Small, 
2000 ME 182, { 4. Most justifications, sometimes called “defenses” are not 
affirmative defenses. When asserting a justification, a defendant bears the 
burden of production to generate the issue with sufficient evidence—enough 
facts, to make the justification a “reasonable hypothesis” for the fact-finder 
to entertain State v. Gagnier, 2015 ME 115, [ 13; State v. Ouellette, 2012 
ME 11, 7 13. See also State v. Forbes, 2003 ME 106, {J 14—16 (evidence 
must generate “an objectively reasonable belief” that protective action was 
necessary). 


Once the justification is generated, the State must disprove the asserted 
justification beyond a reasonable doubt. Villacci, 2018 ME 10; State v. 
Baker, 2015 ME 39, 712; State v. Herzog, 2012 ME 73, 78; State v. 
Ouellette, 2012 ME 11, J 8-9; State v. Sullivan, 1997 ME 71, JJ 6-13. 


The constitutional, common law, and statutory history of placement of the 
burden of proof, and the degree of proof required when there is an issue of 
a justification or an affirmative defense was addressed in some detail by the 
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United States Supreme Court in Dixon v. United States, 548 U.S. 1, 8 (2006). 
However, some language of Dixon must be read with caution, as it suggests 
that the party who raises a justification or an excuse for an offense assumes 
the burden of proof. Jd. That is not the case in Maine with justifications like 
self-defense, competing harms, duress, or defense of premises that, once 
generated, must be disproven by the State beyond a reasonable doubt. | 


Instructions on justifications must first address whether the underlying 
offense is proven beyond a reasonable doubt and then address whether the 
justification generated by the evidence is disproven beyond a reasonable 
doubt. However, the first part of the instruction must not indicate that the 
defendant should be found guilty before the justification issue is addressed. 
State v. Marquis, 2017 ME 104, J§[ 20-26; State v. Baker, 2015 ME 339, 
{{ 12-18. An example of a proper two-part instruction is provided in section 
6-58. 


Generating an Issue 


Evidence to generate a justification issue may be presented by either the 
State or the defense. State v. Fletcher, 2015 ME 114, 7 11. See also State v. 
Case, 672 A.2d 586, 589 (Me. 1996) (“Either the State or the defense may 
introduce the evidence that generates the State’s obligation” to disprove a 
statutory defense beyond a reasonable doubt.). In determining whether facts 
put a statutory justification at issue, the trial court must consider the evidence 
in the light most favorable to the defendant. Gagnier, 2015 ME 115, { 13; 
State v. Thurston, 2009 ME 41, { 15. When sufficient evidence is presented 
to generate a defense or justification, the State must disprove it, and the court 
must instruct on it. Thurston, [9. However, the court is not required to 
instruct on an issue that has been waived by the defense. 17-A M.R.S. 
§ 101(1). See State v. Ford, 2013 ME 96, ff 11-17 cholding that instruction 
on a justification issue that is generated by the evidence may be waived by 
trial counsel and refusing to vacate on argument by new counsel on appeal 
that failure to give the waived instruction was obvious error). 


Maintaining the Mens Rea Standard 


Care must be taken to assure that any justification instruction does not 
lower the mens rea standard required for conviction. State v. Forbes, 2003 
ME 106, {ff 17-18. For example, proving the negative of the reasonableness 
issue, if reasonableness is an issue in a justification, is not enough to support 
a conviction if the crime requires an intentional or knowing mens rea. Even 
demonstrating that a belief was reckless is insufficient to support a 
conviction for a crime, such as murder, when proof of intentional or knowing 
action is required, see State v. Roberts, 2008 ME 112, { 42; or attempted 


ee 
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murder, when proof of intentional action is required, see State v. Huff, 469 
A.2d 1251, 1252~54 (Me. 1984). 


For crimes like manslaughter that may be proved with a “reckless” or 
“criminal negligence” element, the definition of “recklessness” in the 
representative self-defense instructions follows the definition in 17-A 
M.R.S. § 35(3), but with a modification suggested, in part, by State v. Smith, 
472 A.2d 948, 951 (Me. 1984), supporting a definition focusing particularly 
on subparagraph C of the definitions of recklessness and criminal negligence 
in 17-A M.R.S. § 35(3) and (4). Looking to subparagraph C and the holding 
in Smith, the distinction between “disregard” and “failure to be aware” of a 
risk is not significant, and use of both terms is more likely to create 
confusion than clarity in jury practice. Therefore, the term criminal 
negligence is not suggested for use in cases when a justification issue is 
presented in a manslaughter case and the issue is reasonableness of beliefs. 
See State v. Cardilli, 2021 ME 31, Wf 14-19. 


Cardilli, interpreting 17-A M.R.S. § 101(3), noted that: “If the State 
proves beyond a reasonable doubt that a defendant’s actual beliefs concern- 
ing the justification requirements are not reasonable, the defendant cannot be 
convicted of a crime that requires proof of knowledge or intent, but he can 
be convicted of a crime that requires proof of criminal negligence or 
recklessness.” /d., J 17. 


State Disproving One Alternative is Enough 


The State can prevail against a self-defense issue if it overturns any one 
of the necessary prerequisites for self-defense, the State need not overturn 
them all. State v. Smith, 472 A.2d at 950-52. 


When committing or attempting to commit a particular crime may be 
resisted with deadly force, the self-defense issue is negated when the jury 
determines that such a crime has been committed by the person seeking to 
invoke a self-defense justification. Thus, in State v. Bradley, 521 A.2d 289 
(Me. 1987), the Law Court approved an instruction that if the jury found the 
defendant guilty of robbery, then self-defense was unavailable as justifica- 
tion for a homicide. See also State v. Asante, 2020 ME 90, { 19 quoting this 
paragraph of the Manual in vacating murder and robbery convictions, 
because the crime of robbery was insufficiently defined in the court’s 
instructions. /d. [{[ 17-21. 


Duty to Retreat 

The “duty to retreat” or “knows he can retreat” language of the law of 
self-defense was subject to close scrutiny in State v. Laverty, 495 A.2d 831 
(Me. 1985). There the Law Court discussed the so-called “dwelling place 
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exception” to the retreat rule and held that instruction on duty to retreat was 
improper when the defendant was in his dwelling place, even if the other 
person involved in the fracas was also a tenant, lawfully present in the 
dwelling. 


Self-defense and Adequate Provocation Issues 


The shifting burdens of proof on self-defense and adequate provocation to 
reduce murder to manslaughter, 17-A M.R.S. § 201(3), are addressed in 
considerable detail in State v. Clark, 2021 ME 12, J 15-23 (adequate 
provocation instruction properly refused where defendant initiated physical 
confrontation after hearing statements by victim); State v. Kimball, 2016 ME 
75, J 6-15; State v. Hanaman, 2012 ME 40, 417-29 (self-defense 
instruction given, adequate provocation instruction not given) and State v. 
Savage, 573 A.2d 25, 26-27 (Me. 1990) (both instructions given). Because 
the State has the burden to disprove a self-defense issue beyond a reasonable 
doubt while the defendant has the burden to prove adequate provocation by 
a preponderance of the evidence, the Law Court has observed that “it is the 
rare case in which a fact-finder could find that the State has carried its burden 
of disproving self-defense and then go on to find, under the same set of facts, 
that the defendant has nonetheless carried his burden of proving adequate 
provocation manslaughter.” Kimball, { 13 (quoting Hanaman, { 28). 


Conflicting Justifications 
When the law provides a justification specific to the charged offense, the 
court cannot instruct the jury on an inconsistent law of general application 


that effectively nullifies the specific justification. State v. Day, 1999 ME 29, 
qq 9-15. 


Multiple Justifications: Example Instruction 


The difficulty of developing instructions to fit the shifting sands of the law 
of justification was demonstrated in the case of State v. Thorne, 490 A.2d 
646 (Me. 1985). The defendant was charged with attempted murder, criminal 
threatening with a firearm, and reckless conduct with a firearm. He was 
acquitted of the attempted murder charge. He asserted self-defense and 
defense of premises justifications in a case where a police officer, at the 
request of child protective workers, had entered the defendant’s home to 
check on the welfare of children believed to be neglected. Because the attack 
was on a police officer on the premises, the conflicting provisions of 17-A 
M.R.S. §§ 102 and 104 had to be addressed. See also 17-A MLR.S. 
§ 108(1-A), addressing justification for assaults on law enforcement officers 
added to Title 17-A after the Thorne opinion. In addition to the law 
enforcement issue, the instruction had to differentiate between crimes with 
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intentional and knowing mental states and those that included a mental state 
of recklessness. 


A justification instruction similar to that given in Thorne is presented here 
as an example of the complexity that may be unavoidable in some 
justification cases. The instruction has been modified referencing the 
reckless conduct with the use of a firearm charge in light of current 17-A 
M.R.S. § 101(3) as addressed in State v. Cardilli, 2021 ME 37, {| 14-19. In 
Thorne, the Law Court, upholding the conviction, discussed, but did not 
explicitly approve, an instruction similar to the one that follows. 


Justification Instruction—Example 


Maine law provides that in certain special circumstances, acts which 
otherwise might be criminal, Hosta be justified when reasonable to protect 
persons or property. 


Some circumstances in which such acts may be justified relate to use of 
non-deadly force-force that does not create a substantial risk of causing 
death or serious bodily injury. 


Thus, a person in their home is justified in using non-deadly force upon 
another person when and to the extent that he reasonably believes it 
necessary to prevent or terminate a criminal trespass into the home by that 
other person. 


A person commits a criminal trespass if he enters or remains in someone’s 
home knowing that he is not licensed or privileged to do so. 


Use of deadly force may also be justified in Maine law. Deadly force 
means physical force which a person uses with the intent of causing, or 
which he knows will create a substantial risk of causing death or serious 
bodily injury. Discharging a firearm in the direction of another person is the 
use of deadly force. 


A person is justified in using deadly force upon another person when he 
reasonably believes that: 


The other person has entered his home without a license or privilege to do 
so, and 


1. the deadly force is necessary to prevent the other person from 
inflicting bodily injury upon himself or another person in the home, 
or he reasonably believes that 


2. the other person is committing, or likely to commit another crime in 
the home, and the deadly force is necessary to remove the person 
from the premises. 
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When a person intends to use deadly force in their home to prevent the 
committing of a crime, other than a crime that may cause bodily injury, the 
person may use deadly force only if he first demands that the person against 
whom the deadly force is to be used leave the home, unless he reasonably 
believes that it would be dangerous for him to make the demand. 


Of course, non-deadly force may be justified in any instance when deadly 
force would be justified. 


Because the evidence generates an issue of whether the defendant was 
justified in using deadly force or non-deadly force to prevent or terminate a 
criminal trespass to his home or to prevent infliction of bodily injury within 
his home, in order to convict the defendant for acts involving those facts, the 
State must prove beyond a reasonable doubt that the defendant was not 
acting to prevent bodily injury or criminal trespass within his home. 


As to the reckless conduct with a firearm charge only, to convict the 
defendant, the State must prove beyond a reasonable doubt that the 
defendant’s beliefs that led to his actions, when viewed in light of the nature 
and purpose of the defendant’s conduct and the circumstances known to the 
defendant, were unreasonable considering what a reasonable and prudent 
person would believe in the same situation. 


As to all charges, the legal justifications for use of deadly or non-deadly 
force will not apply if the State proves beyond a reasonable doubt that the 
defendant knew, at the time that he met and sought to remove the person 
from his home, that the person who entered the home was a law enforcement 
officer. In such an instance, use of deadly force or non-deadly force against 
a law enforcement officer would be justified only if the evidence indicates 
that the law enforcement officer knew that he had no right to be in the home 
or that the law enforcement officer was using excessive force against the 
defendant. 


A law enforcement officer, or Human Services caseworker, may enter a 
home to check on the status of a child when they have probable cause to 
believe that the child may be in immediate jeopardy. Immediate jeopardy 
means an immediate risk to the child of physical injury or significant 
deprivation of necessary care due to abuse or neglect by those responsible 
for the child. 


Iam now going to instruct you on the elements of the three crimes at issue 
here. Keep these instructions on justification issues in mind in determining 
whether the State has proven each charge beyond a reasonable doubt. 
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§ 6-56 Competing Harms. Instruction. 


When imminent physical harm is threatened, conduct that a person 
believes necessary to avoid imminent physical harm to himself or another 
person is justifiable if the person had no legal alternative to the conduct and 
the desirability and urgency of avoiding such harm outweighs the harm 
sought to be prevented by the criminal law alleged to be violated, with the 
balancing of the harms judged by ordinary standards of reasonableness. 


Because the evidence generates an issue as to whether physical harm was 
in fact imminently threatened, and whether the defendant took the acts at 
issue because he believed his actions were necessary to avoid imminent 
physical harm to himself or others, to convict the defendant of the crime of 
_____ [******], the State must prove beyond a reasonable doubt 
one of the following three alternatives, that: 


(1) the defendant did not believe that his actions were necessary to 
avoid imminent physical harm to himself or another person; or 


(2) the defendant had a reasonable, legal alternative to the actions that 
he took; or 


(3) the desirability and urgency of avoiding the imminent physical 
harm that was threatened in this case does not outweigh the harm 


sought to be avoided by the law prohibiting 


Imminent physical harm is physical harm that is about to occur and 
change a person’s physical condition adversely. 


COMMENT 
17-A M.LR.S. § 103. 


The 1975 comments to the Criminal Code emphasize that the second 
sentence of the first paragraph of § 103 is intended to prevent the 
competing harms issue from becoming a justification for acts of civil 
disobedience. The second paragraph of § 103 indicates that a person 
who is reckless or criminally negligent in creating the risk of physical 
harm will not be excused from liability for crimes where recklessness 
or criminal negligence are culpable mental states. The competing harms 
justification does not apply when injury to property, rather than injury 
to persons, is feared. See State v. Greenwald, 454 A.2d 827 (Me. 1982). 


Before the competing harms justification can be submitted to the jury, 
there must be evidence in the record to establish each of the elements 
of the competing harms justification that, if believed by the fact-finder, 
would constitute a justification to the charged criminal conduct. See 
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State v. Soule, 2001 ME 42, J 10. The court must view the evidence in 
the light most favorable to the defendant to determine whether the 
record includes sufficient evidence to allow the fact-finder to consider 
the issue. State v. Nobles, 2018 ME 26, { 31. That evidence must be 
sufficient, “to make the existence of all facts constituting the competing 
harms justification a reasonable hypothesis for the fact-finder to 
entertain.” Soule, { 11; State v. Poole, 568 A.2d 830, 831 (Me. 1990). 


The elements of the competing harms justification were addressed in 
State v. Nobles, 2018 ME 26, JJ 31-32 and State v. Nadeau, 2007 ME 
57, Ff 10-16. In Nadeau, at 13 the Law Court outlined the four 
elements of the defense as follows: 


A. comprehensive review of our case law reveals that there are 
four elements of the defense: (1) the defendant or another 
person must be threatened with imminent physical harm, when 
viewed objectively,. . .; (2) the present conduct must be “for 
the purpose of preventing a greater harm,” . ..; or stated 
another way, the urgency of the present harm must outweigh the 
harm that the violated statute seeks to prevent,. . .; (3) the 
defendant must subjectively believe that his conduct is neces- 
sary. . .; and (4) the defendant must have no reasonable, legal 
alternatives to the conduct,. . . (Citations omitted). 


When the competing harms justification is generated, the State has 
the burden of persuasion to disprove the justification beyond a 
reasonable doubt. Nobles, | 32. However, the State can prevail if it 
proves, beyond a reasonable doubt, (1) lack of belief, or (2) a 
reasonable, legal alternative, or (3) the balancing test. See State v. 
Moore, 577 A.2d 348, 350-351 (Me. 1990). It need not prove all three 
points to obtain a guilty verdict. 


Competing harms issues arise most frequently in motor vehicle, 
property damage, or nonviolent crime cases, when self-defense justifi- 
cations are often unavailable. See State v. Soule, 2001 ME 42, 4 14. The 
competing harms defense is not available in justifiable self-defense or 
defense of premises situations. The specific statutory defenses in these 
areas preclude resort to competing harms. See State v. Crocker, 506 
A.2d 209, 211-212 (Me. 1986). 


Unlike the self-defense justifications in 17-A M.R.S. §§ 104-108, the 
reasonableness of the actor’s belief is not specified in § 103 as an issue, 
although the reasonableness of the conduct, overall, will be evaluated in 
the balancing test determination. In State v. Caswell, 2001 ME 23, the 
Law Court held that the competing harms justification is not generated 
when a defendant claims to subjectively believe that a threat of 
imminent physical harm exists. Instead, for the competing harms 
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justification to be generated, the evidence, viewed most favorably to the 
defense, must demonstrate as a fact that physical harm was imminently 
threatened. Jd., 12; State v. Kee, 398 A.2d 384, 386 (Me. 1979). 


If the evidence generates a competing harms issue, and instruction on 
competing harms is requested, the instruction must be given, even if the 
defendant in testimony denies committing the allegedly criminal acts. 
See State v. Lemieux, 2001 ME 46, J 1 n.3; State v. Knowles, 495 A.2d 
335, 338 (Me. 1985). 


The definition of “imminent physical harm” is developed from State 
v. Kee, 398 A.2d at 385-386 which indicated that concern about alleged 
long-term health effects is not enough ‘to justify a trespass at a nuclear 
power plant. The statute was intended to justify only actions taken to 
avoid immediate physical injuries or risk of immediate injury. Jd. 


In State v. Dansinger, 521 A.2d 685, 688 (Me. 1987), the Law Court 
cited with approval Webster's definition of “imminent”: “appearing as if 
about to happen; likely to happen without delay; impending. . ..” 
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§ 6-57 Duress. Instruction. 


Under certain circumstances, a person may be excused from criminal 
responsibility for acts committed under duress. A person is not criminally 
responsible if he is compelled to do an act by threat of imminent death or 
serious bodily injury to himself [or another person] or by direct physical 
force. 


However, duress exists only if the force or threat [or circumstances] are 
such as would have prevented a reasonable person in the defendant’s 
situation from resisting or escaping from the force or threats. 


Because the evidence generates an issue of whether the defendant was 
acting under duress, the State must prove beyond a reasonable doubt either 
(1) that the defendant was not acting under duress, or (2) that the force or 
threat [or circumstances] claimed to have created the duress were not such 
as would have prevented a reasonable person in the defendant’s situation 
from resisting or escaping from such force or threats [or overcoming the 
circumstances]. 


COMMENT 
17-A M.R.S. § 103-A. 
State v. Carillo, 2021 ME 18, Jf 32-37. 
State v. Gagnier, 2015 ME 115, {J 13~16. 
State v. Tomah, 1999 ME 109, §ff 17-20. 


The proposed representative instruction deviates some from the language 
of § 103-A. Most particularly, the instruction uses the term “duress” where 
the term “compulsion” appears in the statute. This is designed to avoid juror 
confusion by using the key word more regularly. 


It may be wise to omit the words “or circumstances” from the instruction 
except where circumstances other than threats or force are claimed to create 
duress. References to force might also be eliminated if the duress comes only 
from threats. 


When the basis for a duress claim is a threat—-a more common claim than 
direct physical force—the elements of a threat claim were reviewed in State 
v. Carillo, 2021 ME 18, [| 32-37; and outlined in State v. Gagnier, 2015 ME 
115, J 16-20: 


¢ The threat “must be real and specific, and the specific harm that is 
feared must be imminent.” (quoting State v. Tomah, 1999 ME 109, 
q 19). 
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¢ For threatening conduct to bé imminent, it must be “ready to take 
place, near at hand, impending, hanging threateningly over one’s 
head, menacingly near.” (quoting State v. Larrivee, 479 A.2d 347, 
349, 351 (Me. 1984) (holding that a duress defense was not 
generated when the defendant was told that he would be “very sorry” 
if he did not commit the robbery)). 


¢ In contrast, “[a] veiled threat of future unspecified harm is not 
sufficient to raise the defense of duress.” 


e The threatened harm is not “imminent” when the threatened person 
has “the opportunity to escape that [threatened] harm” or “‘to seek 
help or to report [the] threat to the authorities.” 


* The effect of the threat must be viewed objectively, such that under 
section 103-A(2), it “would have prevented a reasonable person in 
the defendant’s situation from resisting the pressure” arising from the 
threat. 17-A M.R.S. § 103-A(2). 


State v. Larrivee, 479 A.2d 347 (Me. 1984), addresses the term “immi- 
nent” as applied to the law of duress. It should be reviewed if this becomes 
an issue. Larrivee also appears to clarify the “resisting” terminology of 
Section 103-A(2) by adding an opportunity to escape option to the 
determination of the reasonableness of submission to threat of force. 


A duress instruction was “not a reasonable hypothesis for the jury to 
consider” in a case where a self-defense issue was presented and a 
self-defense instruction was given, State v. Doyon, 1999 ME 185, {I 7-8. 
Similarly, addiction to drugs does not generate a duress instruction for drug 
possession related charges. See State v. Hart, 640 A.2d 740 (Me. 1994), 


Duress is not an available justification “[t]o a person who intentionally or 
knowingly committed the homicide for which the person is being tried.” 
17-A M.R.S. § 103-A(3)(A). In State v. Sexton, 2017 ME 65, { 19 n.8, the 
Law Court noted that, because duress was not generated, it did not reach the 
issue of whether a duress justification might be available to one who was 
charged with intentional or knowing murder as an accomplice. In Carillo, 
the Law Court found the duress justification not generated in a case of 
depraved indifference murder, 17-A M.R.S. § 201(1)(B), where the accom- 
plice issue was present. 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference Section 5.04. 


The U.S. Supreme Court has indicated that at least in some federal 
prosecutions, duress is an affirmative defense upon which a defendant bears 
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the burden of proof by a preponderance of the evidence. Dixon v. United 
States, 548 U.S. 1, 126 S. Ct. 2437, 2445-2448, 165 L. Ed. 2d 299, 312-315 
(2006). However, Maine precedent indicates that when a duress defense is 
generated by the evidence, the State must disprove duress beyond a 
reasonable doubt. 
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§ 6-58 Self-Defense—Non-Deadly Force. Instruction. 


[Assault, 17-A M.R.S. § 207, Case Example] 


In this case [the defendant] is charged with assault and there is an issue of 
self-defense. The State must prove the elements of the assault charge beyond 
a reasonable doubt. A person commits an assault if that person: 


acting intentionally, knowingly or recklessly; 
causes physical injury to another person. 


If you find that the State has not proven the elements of the assault charge 
beyond a reasonable doubt, you must find [the defendant] not guilty. 


If you find that the State has proven the elements of the assault charge 
beyond a reasonable doubt, you must then decide the self-defense question. 


A person is justified in using a reasonable degree of force upon another 
person in order to defend himself [or a third person] from what he 
reasonably believes to be the imminent use of force by that other person, and 
he may use a degree of force which he reasonably believes to be necessary 
considering the circumstances. 


(However, such force is not justifiable if: 


* with a purpose to cause physical harm to another person, the 
defendant provoked the use of force by the other person, or 


e the defendant, after being told to leave a home or apartment by a 
resident or tenant of the home or apartment, refused to leave 
immediately after being told to leave, or 


° the defendant was the initial aggressor, unless after such aggression 
he withdraws from the encounter and effectively communicates to 
the other person his intent to do so, but the other person, notwith- 
standing the communication, continues the use or threat of unlawful 
force. ] 


Because the evidence generates an issue of whether [the defendant] acted 
in self-defense, the State must, prove beyond a reasonable doubt, either (1) 
that the defendant [was] not acting in self-defense; or (2) that the defendant’s 
beliefs that led to his actions, when viewed in light of the nature and purpose 
of the defendant’s conduct and the circumstances known to the defendant, 
were a gross deviation from what a reasonable and prudent person would 
believe in the same situation. 


If you find that the State has not proven either that [the defendant] was not 
acting in self-defense, or that [the defendant’s] beliefs that led to his actions 
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were a gross deviation from what a reasonable and prudent person would 
believe in the same situation, then you must find the defendant not guilty. 


If you find that the State has proven, beyond a reasonable doubt, that [the 
defendant] committed the assault; 


and that the State has proven, beyond a reasonable doubt, that [the 
defendant] was not acting in self-defense, or that [the defendant’s] beliefs 
that led to his actions were not reasonable, considering what a reasonable 
and prudent person would believe in the same situation; 


then you may find [the defendant] guilty of assault. 


COMMENT 
17-A MLR.S. § 108. 
17-A MLR.S. § 2(18). 
17-A MLR.S. § 101(3). 
State v. Cannell, 2007 ME 30, (7, 10. 
_ State v. Lagasse, 410 A.2d 537, 542 (Me. 1980). 


This representative instruction is for a crime where recklessness is a 
culpable mental state. Thus, the defendant can be convicted if the “State 
proves beyond a reasonable doubt that the defendant’s actual beliefs 
concerning the justification requirements are not reasonable.” State v. 
Cardilli, 2021 ME 31, 9 17. 


The instruction uses the term “force” rather than the statutory term 
“non-deadly force.” In most cases the jury will not need to address the 
nature of the force. The nature of the force may be relevant to the court 
in deciding what instruction is appropriate. See State v. Barretto, 2008 
ME 121, {{ 11, 14 (citing this comment and determining that use of a 
knife against another person was “deadly” force). Pointing a firearm or 
other threatened use of “deadly” force is “non-deadly” force. State v. 
Cannell, 2007 ME 30, JY 7, 10. 


The first and third exceptions are recognized in FJ 1A and 1B of 
§ 108. The second exception recognizes the law of 17-A M.R.S, § 104 
that a person, after refusing a demand to leave, may be ejected by force 
from a residence and does not have a self-defense justification to resist 
that force. See State v. Benson, 155 Me. 15, 119 (1959), cited with 
approval in the advisors comment on 17-A MLR.S. § 104. 


The order and terms of the instruction, using the assault example, is 
suggested by State v. Baker, 2015 ME 39, Ff 12-18; see also State v. 
Marquis, 2017 ME 104, 99 20-26 (reiterating the factors articulated in 
Baker). See also State v. Villacci, 2018 ME 80, ¥ 17 (citing this sample 
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instruction as “consistent with Baker,” though before the modification 
indicated in Cardilli). 


When an issue. of resisting excessive force or an allegedly illegal 
arrest is offered as a justification, a justification instruction may only be 
generated in narrow circumstances. In State v. Dumond, 2000 ME 95, 
q 12, the Law Court stated: 


Under the law of justification in Maine, a private citizen is limited in 
his or legal ability to resist an arrest by a police officer. Maine no longer 
adheres to the common law rule that a citizen has the same rights to 
resist an illegal arrest “as he would have in repelling any other assault 
and battery.” The interplay of 17-A M.R.S. §§ 107(1) & 108(1-A) now 
limits a citizen’s ability to respond with force to an arrest. Unless an 
officer has used excessive force, a citizen may not resist the arrest 
unless the officer “knows the arrest is illegal.” The actual legality of an 
arrest is not the relevant determination; indeed, even if the arrest 
ultimately is found to be illegal, the justification defense will fail absent 
an indication that the officer knew of the illegality at the time of the 
arrest. 

See the introductory comments to justifications—defenses section 
6-55 for discussion of general issues regarding self-defense. 


Section 6-58.1, following this section, is an example of a complete 
set of jury instructions for a simple assault case with a self-defense 
issue. 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 5.04. 
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§ 6-58.1 Draft Complete Jury Instructions: Assault w. Self-Defense. 


[Note: This draft instruction should be modified as necessary to 
address the particular facts and issues presented in the trial in which the 
instruction will be given. Jury anticipated to report verdict orally rather 
than using a verdict form.] 


Opening Comments: Juror Responsibility. 


Members of the Jury: Now that you have heard the evidence and 
arguments of counsel, it is my duty to instruct you about the law that applies 
to this case. 


You must follow the law stated in these instructions, and apply that law to 
the facts as you find the facts from the evidence that has been presented in 
this trial. 

Before I get to the substantive instructions, let me state some cautions: 


First: Do not single out any one instruction alone as stating the law, 
consider the instructions as a whole. In your consideration, attach no 
significance to the order in which the instructions are given. Consider them 
all of equal importance, of equal priority in applying them to this case. 


Second: Nothing that I say in these instructions, and nothing that I have 
said or done to this point in presiding at trial—no expression on my face: 
nothing—should be viewed as any indication that I have any opinion about 
the facts of this case. The facts are for you, and you alone to decide based 
on the evidence presented. You are to perform your duty of deciding the facts 
free of any passion, any prejudice, any sympathy or any bias whatsoever. 


Presumption of Innocence—Burden of Proof. 


The law presumes a defendant to be innocent. Thus, a defendant, although 
accused, begins the trial with a “clean slate”—-with no evidence against him. 
This presumption of innocence alone is sufficient to acquit a defendant, 
unless you decide that the defendant’s guilt is proven beyond a reasonable 
doubt, after careful consideration of all of the evidence in this case. 


The State is not required to prove guilt beyond all possible doubt. The test 
is one of reasonable doubt. 


A reasonable doubt is just what the words imply, a doubt based on reason 
and common sense. It is not a doubt based upon mere guess, surmise or bare 
possibility. It is doubt that a reasonable person without bias, prejudice, or 
interest, and after conscientiously weighing all the evidence, would entertain 
as to the guilt of the accused. To convict a defendant of a criminal offense, 
the evidence must be sufficient to give you a conscientious belief that the 
charge is almost certainly true. 
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The State always has the burden to prove each element of the offense 
charged beyond a reasonable doubt. 


Evidence to Be Considered. 
The evidence in this case consists of: 


— the testimony of the witnesses; 


— the exhibits received in evidence; [list if appropriate]. 


If I sustained an objection to any question, you must disregard that 
question, and you must not speculate about what, if anything, that question, 
might have added to the case. 


Likewise, anything you may have seen or heard outside the courtroom is 
not evidence, and must be disregarded. 


Also, statements and arguments by the attorneys in opening statements 
and closing arguments are legitimate efforts to guide your consideration of 
the evidence, but those statements and arguments are not themselves 
evidence. If, in Opening statements or closing arguments, any statements 
have been made about facts that you do not recall being part of the evidence, 
itis your recollection of the facts that will prevail, as you are the fact-finders. 


The attorneys have quite properly referred to some of the governing rules 
of law in their arguments. If you think there is any difference between the 
law stated in an argument and the law stated in these instructions, you must 
follow the instructions I am giving you. 


You must consider only the evidence presented in this trial in reaching 
your verdict. But in your consideration of the evidence, you are not limited 
solely to what you saw and heard as the witnesses testified. You may draw 
from the facts that you find have been proven, such reasonable inferences as 
you believe are justified in the light of your own common sense and personal 
experience. 


General Witness Evaluation. 


You are the judges of whether to believe the testimony of each person who 
testified under oath and of how important the testimony of each witness is. 


Carefully consider all the testimony, the circumstances under which each 
witness testified, and everything in evidence that tends to show whether a 
witness should be believed or not. Consider each witness’s intelligence, 
motive, and state of mind, and how they appeared while testifying. Consider 
the witness’s ability to observe the matters they testified about, and whether 
they appear to have an accurate recollection of those matters. Consider any 
interest a witness may have in the case, and the extent to which, if at all, each 
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witness is either supported or contradicted by other evidence in the case. 


Inconsistencies or discrepancies in the testimony of a witness, or between 
the testimony of different witnesses, may or may not cause you to question 
such testimony. Innocent mistakes in memory sometimes happen. In 
weighing the effect of any discrepancy, always consider whether it relates to 
an important issue or an unimportant detail, and whether the discrepancy 
results from innocent error or intentional falsehood. 


After making your own judgment, give the testimony of each witness such 
significance, if any, as you think it deserves. 


Assault. 
I am now going to outline the elements the charge of assault. 


In this case [the defendant] is charged with assault upon [the alleged 
victim], and there is an issue of self-defense that must be considered. The 
State must prove the elements of the assault charge beyond a reasonable 
doubt. 


A person commits an assault if that person: 
acting intentionally, knowingly or recklessly; 


causes physical pain or physical injury or offensive physical contact— 
contact that a reasonable person in the circumstances would find 
offensive—to another person. 


If you find that the State has not proven the elements of the assault charge 
beyond a reasonable doubt, you must find not guilty of that charge. 


If you find that the State has proven the elements of the assault charge, 
you must then decide the self-defense question. 


A person is justified in using a reasonable degree of force upon another 
person in order to defend himself [or a third person] from what he 
reasonably believes to be the imminent use of force by that other person, and 
he may use a degree of force which he reasonably believes to be necessary 
considering the circumstances. 


[However, such force is not justifiable if: 


e [with a purpose to cause physical harm to another person, [the 
defendant] provoked the use of force by the other person, or] 


e  [[the defendant] was the initial aggressor, unless after such agegres- 
sion he withdraws from the encounter and effectively communicates 
to the other person his intent to do so, but the other person, 
notwithstanding the communication, continues the use of force or 
threat of unlawful force.]] 
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Because the evidence generates an issue of whether [the defendant] acted 
in self-defense, the State must, prove beyond a reasonable doubt, either (1) 
that the defendant was not acting in self-defense; or (2) that the defendant’s 
beliefs that led to his actions, when viewed in light of the nature and purpose 
of the defendant’s conduct and the circumstances known to the defendant, 
were not reasonable considering what a reasonable and prudent person 
would believe in the same situation. 


If you find that the State has not proven either that [the defendant] was not 
acting in self-defense, or that [the defendant’s] beliefs that led to his actions 
were not reasonable, considering what a reasonable and prudent person 
would believe in the same situation, then you must find the defendant not 
guilty. 

If you find that the State has proven, beyond a reasonable doubt, that [the 
defendant] committed the assault; 


and that the State has proven, beyond a reasonable doubt, that [the 
defendant] was not acting in self-defense, or that [the defendant’s] beliefs 
that led to his actions were not reasonable, considering what a reasonable 
and prudent person would believe in the same situation; 

then you may find [the defendant] guilty of assault. 
“Intentionally” 


A person acts intentionally with respect to a result of the person’s conduct 
when it is the person’s conscious object to cause such a result. 


“Knowingly” 

A person acts knowingly with respect to a result of the person’s conduct 
when the person is aware that it is practically certain that the person’s 
conduct will cause such a result. 

‘“Recklessly”’ 

A person acts recklessly with respect to a result of a person’s conduct 
when the person consciously disregards a risk that the person’s conduct will 
cause such a result. The disregard of the risk, judged in light of all the 
circumstances, must involve a gross deviation from the standard of conduct 
that a reasonable and prudent person would observe in the same situation. 
Duty to Deliberate. 

The verdict you reach must represent the considered judgment of each of 


you as jurors. In order to return a verdict, your verdict must be unanimous; 
whether the verdict is not guilty or guilty, all 12 of you must agree. 


It is your duty, as jurors, to talk with one another and deliberate with a 
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view to reaching an agreement, if you can do so without sacrificing 
individual judgment. Each of you must decide the case for yourself, but do 
so only after impartial consideration of the evidence in the case with your 
fellow jurors. 


In the course of your deliberations, keep an open mind; do not hesitate to 
reexamine your own views. Change your opinion, if convinced it is 
erroneous. But do not give up your honest belief as to the weight or effect 
of evidence, solely because others think differently or merely to get the case 
over with. 


Remember at all times, you are not partisans. You are judges of the facts. 
Your only interest is to determine whether the state has proven the charge of 
assault beyond a reasonable doubt. 


Communications Between Court and Jury. 


If during your deliberations you want to communicate with the court [me], 
you should send a note signed by your foreman through one of the court 
officers. No member of the jury should attempt to communicate with the 
court [me] in any way except a signed writing; and I will not communicate 
with any member of the jury about issues in the case, except in writing, or 
orally here in open court. 


Also, please understand that our court officers and staff cannot commu- 
nicate with you about the merits of the case or the issues you are deciding. 


Finally, remember that you must not tell anyone—not even the judge 
[me]—how you stand individually or collectively on the question of guilt or 
innocence until after you have reached your unanimous verdict. 


Reporting the Verdict. 


When you have agreed upon a verdict, you can simply tell the court officer 
outside the jury room that you have reached a verdict. You do not need to 
send a note. After we gather the parties to this case, you will be brought back 
into the courtroom. 


Once you are back in the jury area I will ask [the foreman] if the jury has 
agreed upon a verdict, and if you are all in agreement on the verdict. I will 
then ask [the foreman] whether, as to the charge of assault, you find the 
defendant not guilty or guilty, and you [the foreman] would respond as the 
jury has decided. After (the foreman] has indicated the verdict, I will then 
ask if all of you are in agreement as to the verdict. That is the way the verdict 
will be reported. 


[Note: some judges prefer to have the courtroom clerk make the inquiry 
about the jury’s verdict. If that is the case, the judge would ask the clerk 
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to make the appropriate inquiry of-the foreman and the jury panel.] 
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§ 6-59 Assault—Parental Control Justification. Instruction. 


A parent is guilty of assault upon that parent’s child if the State proves 
beyond a reasonable doubt that the assault was committed and that the 
assault was not justified by parental control of the child. Thus, to convict the 
defendant of assault the State must first prove beyond a reasonable doubt 
that the assault occurred; that the defendant: 


1. Intentionally, knowingly, or recklessly, 


2. Caused bodily injury or offensive physical contact to the defen- 
dant’s child. 
“Bodily injury” means physical pain, physical suffering, or any impair- 
ment of physical condition. 


“Offensive physical contact” means physical contact which a reasonable 
person would find offensive in the circumstances. 


In addition, for a guilty verdict in this case, the State must prove, beyond 
a reasonable doubt either that: 


1. The degree of physical force that the defendant used upon his child 
caused physical injury greater than transient pain and/or minor, 
temporary marks; or 
2. The defendant’s belief that the force used was necessary to control 
the child’s misconduct was not reasonable considering what a 
reasonable and prudent parent would believe necessary in the same 
situation. 


[The mental states intentionally, knowingly, or recklessly would also need to 
be defined.] 


COMMENT 
17-A M.R.S. § 207(1). 
17-A M.R.S. § 106(1). 
State v. Treadway, 2014 ME 124, Jj 8-14. 
State v. York, 2001 ME 30, 766 A.2d 570. 
State v. Wilder, 2000 ME 32, 748 A.2d 444. 


In determining whether the facts presented are sufficient to raise the 
parental-discipline justification, a court must consider the evidence in 
the light most favorable to the parent, and if the evidence so considered 
puts the parental control justification in issue, the State must then 
disprove its applicability beyond a reasonable doubt. Treadway, 2014 
ME 124, 78. 
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A parental control justification for an assault may be disproven if the 
State proves beyond a reasonable doubt that either: 


(1) The degree of physical force used caused physical injury greater than 
transient pain and/or minor, temporary marks; or 


(2) The defendant’s belief that the force used was necessary to control 
the child’s misconduct was not reasonable considering what a 
reasonable and prudent parent would believe necessary in the same 
situation. See Treadway, Jf 11-13; State v. York, 2001 ME 30, { 15, 
766 A.2d 570. Note also State v. Cardilli, 2021 ME 31, 9 14-19 
indicating that the State can prevail if it proves beyond a reasonable 
doubt that the defendant’s beliefs tegarding use of force were not 
reasonable. Jd., J 17. 
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§ 6-60 Defense of Premises: Non-Deadly Force. Instruction. 


A person in possession or control of a premises [or a person permitted to 
be on the premises] is justified in using non-deadly force upon another 
person when and to the extent that he reasonably believes it necessary to 
prevent or terminate a criminal trespass by that other person on the premises. 


A person commits a criminal trespass if, knowing that he has no right to 
be on the premises, [he remains in any place in defiance of a lawful order to 
leave, that was personally communicated to him by the (owner), (tenant), 
(person on the premises with permission)]. 


Because the evidence generates an issue of whether the defendant was 
acting to prevent or terminate a criminal trespass, the State must prove 
beyond a reasonable doubt either (1) that the defendant was not acting to 
prevent or terminate a criminal trespass; or (2) that the defendant’s beliefs 
that led to his actions, when viewed in light of the nature and purpose of the 
defendant’s conduct and the circumstances known to the defendant, were a 
gross deviation from what a reasonable and prudent person would believe in 
the same situation. 


[Then include explanation of findings necessary for finding of guilt—or 
failure to prove beyond a reasonable doubt for not guilty verdict, as in 
§ 6-58.1 draft instruction, or in § 6-60A below.] 


COMMENT 
17-A M.R.S. $$ 101(3), 104(1). 
17-A M.R.S. § 402(1) (criminal trespass). 


A person who is licensed or privileged to be on a particular premises 
is justified in using a reasonable degree of nondeadly force against 
another in order to defend the premises to the extent the person 
reasonably believes that such force is necessary to prevent or terminate 
a criminal trespass. State v. French, 2018 ME 21, ¥ 9. A person who is 
not the Owner or tenant in possession of a premises, may properly 
communicate an order to leave if that person has the owner or tenant’s 
express or implied permission to be on the property. State v. Neild, 2006 
ME 91, { i1; State v. Dyer, 2001 ME 62, {Jf 5—6. 


When nondeadly force is directed against someone whom the actor 
knows or should know is a law enforcement officer the availability— 
and the extent—of a defense of premises justification for the use of 
force is significantly limited by 17-A M.R.S. § 108(1-A). French, 
{i 10-14 (holding defense of premises instruction not generated on 
facts of case). See also the Justification Instruction-Example and the 
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prior discussion of justifications for assaults upon law enforcement 
officers in section 6-55. 


To avoid confusion, the instruction should use the names of the 
persons involved, rather than statutory terms like “‘authorized person.” 


The representative instruction assumes that the charged crime has a 
“reckless” mens rea; thus the “gross deviation” language. 

The interplay of the law of defense of premises and the law of 
self-defense and the circumstances in which a self-defense instruction 
may or may not be available for an assault upon a victim defending her 
home is addressed in State v. Thurston, 2009 ME 41. See also State v. 
Benson, 155 Me. 115, 119 (1959). 


Issues relating to use of deadly force in defense of premises were 
addressed in State v. Preston, 2011 ME 98, 9§ 7-11. That opinion 
rejected vagueness challenges to the definitions of deadly force and 
defense of premises. 


See section 6-55 above, for a discussion of the general issues 
regarding justifications. See section 6-60A below, addressing defense of 
personal property. 
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§ 6-60A Protection of Property: Non-Deadly Force. Instruction. 


A person in possession or control [of an item of property] is justified in 
using non-deadly force upon another person when and to the extent that she 
reasonably believes it necessary to prevent the other person from damaging 
or destroying that property [and she does not know that the other person is 
authorized to seize, damage, or destroy the property]. 


Because the evidence generates an issue of whether the defendant was 
acting to prevent damage to her property, the State must prove beyond a 
reasonable doubt that (1) the defendant was not acting to prevent damage to 
her property; or [(2) the defendant knew that the person was authorized to 
seize, damage, or destroy the property; or] (3) the defendant’s beliefs that led 
to her actions, when viewed in light of the nature and purpose of the 
defendant’s conduct and the circumstances known to the defendant, were not 
reasonable considering what a reasonable and prudent person would believe 
in the same situation. 


If you find that the State has proven beyond a reasonable doubt that 
[defendant] committed the assault, and you find that the State has proven 
beyond a reasonable doubt that [defendant] [1, 2, or 3 as appropriate] you 
may find [defendant] guilty of assault. 


If you find that the State has failed to prove beyond a reasonable doubt 
[the elements of assault] or that the State has failed to prove beyond a 
reasonable doubt that [1, 2, or 3 as appropriate] then you must find 
[defendant] not guilty. 


COMMENT 
17-A M.R.S. §§ 101(3), 105. 
State v. Lee, 2020 ME 126, 99 7-13. 
State v. Patterson, 2005 ME 55, { 8. 
State v. Patterson, 2004 ME 79, YJ 10-16. 


The representative instruction differs from section 6-60 in that it 
addresses an item of personal property rather real estate. It assumes that 
the charged crime has a “reckless” mens rea. The “reckless” mens rea 
allows the “not reasonable” reference in (3). See State v. Cardilli, 2021 
ME 31, ¥ 17. 


Title 17-A M.R.S. § 105 provides that “[a] person is justified in using 
a reasonable degree of nondeadly force upon another when and to the 
extent that he reasonably believes it necessary to prevent what is or 
reasonably appears to be. . . criminal mischief.” Criminal mischief is 
described in 17-A M.R.S. § 806(1)(A): “A person is guilty of criminal 
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mischief if that person intentionally, knowingly or recklessly .. . 
[djamages or destroys the property of another, having no reasonable 
grounds to believe the person has a right to do so.” The representative 
instruction does not adopt the entire criminal mischief definition. 
Instead, it refers to “damaging or destroying” property, which is all that 
is necessary for a criminal justification instruction, considering the 
relative burdens of proof and the fact that the reasonableness or 
recklessness issue must be separately addressed in the instruction. 


Instruction on protection of property pursuant to § 105 must be 
developed carefully depending upon the facts of the particular case. For 
example, § 105 is not a license to assault police, landlords, humane 
agents, or others who, in particular circumstances, may be authorized to 
seize, damage, or destroy a person’s property. The bracketed instruc- 
tions address such a justified seizure situation. A related situation, that 
also would need special instruction drafting, would be where both the 
defendant and the other person have some right in the property. 


See the comments in section 6-55 for a discussion of the general 
issues regarding justifications. 
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§ 6-61 Self-Defense: Deadly Force: Imperfect Self-Defense—Lesser 
Included Offense. Instruction. 


If you determine, in accordance with the previous instructions, that the 
elements of murder have been proven beyond a reasonable doubt, you must 
next consider the issue of self-defense. 


In certain circumstances, acts that otherwise might be criminal, including, 
in a few instances, use of deadly force, may be justified where reasonably 
necessary to protect an individual. 


Deadly force is physical force that a person uses with the intent of 
causing, or which he knows creates a substantial risk of causing, death or 
serious bodily injury. 

A person is justified in using deadly force upon another person when: 


1. he reasonably believes that the other person is about to use 
unlawful, deadly force against him; and 


2. he reasonably believes that his use of deadly force is necessary to — 


defend himself. 


A person is never justified in using deadly force if he provokes the 
encounter leading to use of deadly force or if he knows that he can retreat 
from the encounter with complete safety. 


Because the evidence generates an issue of whether the defendant acted in 
self-defense, to support a murder conviction, the State must prove, beyond 
a reasonable doubt, that: 


A. With a purpose to cause physical harm to another person, the 
defendant provoked the encounter; or 


B. The defendant knew he could retreat from the encounter with the 
deceased in complete safety; or 


C. The defendant knew that the deceased was not about to use deadly 
force against him; or 


D. The defendant knew that his use of deadly force was not necessary 
to defend himself. 


If you find that although the issue of self-defense is presented, the State 
has proven any one or more of the above facts A, B, C or D beyond a 
reasonable doubt, then the State has met its burden of proving absence of 
self-defense and you should find the defendant guilty of murder. 


If you find that the State has not proven any of the facts A, B, C or D 
beyond a reasonable doubt, then you should next consider whether the 
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defendant acted so as to raise an issue of the lesser included offense of 
manslaughter. 


If you find that the State has proven beyond a reasonable doubt that (1) the 
defendant was reckless in his belief that the deceased was about to use 
deadly force against him or (2) that the defendant was reckless in his belief 
that use of deadly force was necessary to defend himself, then you should 
find the defendant guilty of the lesser included offense of manslaughter. 


A belief may be reckless when, viewed in light of the nature and purpose 
of the person’s conduct and the circumstances known to the defendant, the 
defendant’s actual beliefs were not reasonable, considering what a reason- 
able and prudent person would believe in the same situation. 


If you find that the State has not proven any of the four facts A, B, C and 
D to support a murder conviction or the two facts (1) and (2) to support a 
manslaughter conviction beyond a reasonable doubt, then the State has not 
met its burden of proving the absence of self-defense and you must find the 
defendant not guilty. 


COMMENT 
The instruction uses the term “reckless” to reference beliefs and then 
defines it, rather than repeating the language suggested by 17-A M.R.S. 
§ 101(3), which accomplishes the same objective. 


A defendant’s belief that action taken against him or her justifies use 
of deadly force must be “objectively reasonable.” State v. Graham, 
2004 ME 34, q9 13, 15. The objectively reasonable issue is a question 
of law for the court to decide in determining whether to give a 
justification instruction relating to the use of deadly force. A defendant 
is entitled to such an instruction if the evidence is sufficient to make the 
existence of the facts constituting the defense a “reasonable hypothesis 
for the fact-finder to entertain.” State v. Graham, 2004 ME 34, J 12. 
This decision must be reached considering the evidence in the light 
most favorable to the defendant. State v. Graham, 2004 ME 34. 


The “adequate provocation” justification to support reducing murder 
to manslaughter and the relationship of the self-defense and adequate 
provocation issues are addressed in detail in State v. Cardilli, 2021 ME 
31, [14-19 (noting 2008 change in 17-A M.R.S. § 101(3) not 

_ subsequently addressed in opinions or this Manual. Id. n.4, referencing 
State v. Kimball, 2016 ME 75, 139 A.3d 914, and State v. Hanaman, 
2012 ME 40, 38 A.3d 1278). See the introductory comments in section 
6-55 for a discussion of the general issues regarding justification and 
proper instruction terminology. 
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See the comments on lesser included offenses following section 6-62. 
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§ 6-62 Lesser Included Offenses: Murder—Manslaughter. 
Instruction. 


The elements of murder, under Maine law, are as follows: 


* a person is guilty of murder if he/she intentionally or knowingly 
causes the death of another human being. 


In order to prove the defendant guilty of murder, the State must prove 
beyond a reasonable doubt the following facts: 


First: That the named victim, [ ], is dead; 


Second: That the defendant caused his/her death—that means that 
the death would not have occurred but for the defendant’s conduct; 


Third: That the defendant’s conduct that caused the death was 
voluntary conduct—that means that the defendant’s actions that 
caused the death were the result of the defendant’s conscious choice 
and not the result of reflex, convulsion or some other nonvoluntary 
act, and 


Fourth: That the defendant’s conduct that caused the death was done 
intending to cause death or was done knowing that death would 
almost certainly result. 


A person causes death intentionally if it is that person’s conscious object 
to cause death. 


A person causes death knowingly if that person is aware that it is 
practically certain that his/her conduct will cause death. 


Thus, in order to support a verdict of guilty of murder, the State must 
prove beyond a reasonable doubt that (1) [ ] is dead; (2) the defendant caused 
his/her death; (3) the defendant’s conduct was voluntary; and (4) the 
defendant acted intentionally or knowingly. If you find all four facts proven 
beyond a reasonable doubt, then you may return a verdict of guilty. If you 
conclude that the State has failed to prove beyond a reasonable doubt any of 
the first three facts, then you must find the defendant not guilty. 


If you conclude that the State has proven the first three facts beyond a 
reasonable doubt, but has failed to prove the fourth fact—namely, that the 
defendant caused the death intentionally or knowingly—you should next 
consider whether the defendant is guilty of the lesser included offense of 
manslaughter. 


The elements of manslaughter under the Maine law are as follows: 


* a person is guilty of manslaughter if he/she recklessly, or with 
criminal negligence causes the death of another human being. 
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Thus, the crime of manslaughter is the same as the crime of murder except 
that the death is caused recklessly or with criminal negligence instead of 
intentionally or knowingly. 


To prove that the defendant is guilty of manslaughter, the State must prove 
beyond a reasonable doubt that the defendant’s conduct that caused [ ]’s 
death was done either recklessly or with criminal negligence. 


A person acts recklessly when he/she consciously disregards a risk that 
his/her conduct will cause death. To be reckless, that person’s disregard of 
the risk, when viewed in light of the nature and purpose of his/her conduct 
and the circumstances known to him/her, must involve a gross deviation 
from the standard of conduct that a reasonable and prudent person would 
observe in the same situation. 


A person acts with criminal negligence when he/she fails to be aware of 
a risk that his/her conduct will cause death. To be criminally negligent, that 
person’s failure to be aware of the risk, when viewed in light of the nature 
and purpose of his/her conduct and the circumstances known to him/her, 
must involve a gross deviation from the standard of conduct of a reasonable 
and prudent person in the same situation. 


If you conclude that the State has proven beyond a reasonable doubt that 
the defendant caused death either recklessly or with criminal negligence, you 
should find the defendant guilty of manslaughter. If you conclude that the 
State has failed to prove beyond a reasonable doubt that the defendant 
caused [ ]’s death either recklessly or with criminal negligence, you must 
find the defendant not guilty. 


COMMENT 


The representative murder instruction addresses the crime of inten- 
tional or knowing murder, 17-A M.R.S. § 201(1)(A). See State v. 
Jeskey, 2016 ME 134, 931 referencing the murder portion of this 
instruction and its definitions of voluntary conduct and an intentional or 
knowing state of mind. 


The Jeskey opinion, and State v. Saenz, 2016 ME 159, 7 23, outline 
the elements that have to be proven to convict a defendant of the crime 
of depraved indifference murder, 17-A M.R.S. § 201(1)(B). “A defen- 
dant may be convicted of depraved indifference murder if the State 
proves beyond a reasonable doubt that (1) the conduct was voluntary, 
representing the defendant’s conscious decision; (2) the conduct caused 
the victim’s death; and (3) when looking objectively, the fact-finder is 
satisfied beyond a reasonable doubt that the conduct was, as the court 
here stated, so bad, brutal, savage, revolting or shocking, that, although 
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the defendant may not have acted-with the actual subjective intent to 
kill the victim, the fact-finder can nonetheless impute the highest degree 
of blameworthiness.” Jeskey, | 37. This quote could be converted to a 
depraved indifference murder instruction with only slight modification. 


Proof of depraved indifference murder does not require evidence of 
a defendant’s subjective state of mind. /d., | 38; State v. Thongsavanh, 
2007 ME 20, ¥ 38, 915 A.2d 421. 


Lesser included offenses are addressed in 17-A M.R.S. § 13-A. 
Section 13-A defines a lesser included offense as one that carries a 
lesser penalty and that, “[a]s legally defined, must necessarily be 
committed when the offense or alternative thereof actually charged, as 
legally defined, is committed.” 17-A M.R.S. § 13-A(2)(A). Section 
13-A further provides that “[iJf the lesser offense is defined in a manner 
that it may be committed in alternative ways, each alternative which 
meets the above definition shall be deemed to be a lesser included 
offense” and that “[f]acts which are a basis for sentencing classification 
of either the crime charged or the lesser crime shall be considered 
alternatives of those crimes.” 17-A M.R.S. § 13-A(2)(A). 


Pursuant to section 13-A, a jury must consider a lesser included 
offense if either the State or the defendant requests it and there is a 
“rational basis for finding the defendant guilty of that lesser included 
offense.” 17-A M.R.S. § 13-A(1). Even without a party’s request, the 
trial court may, in its discretion, instruct a jury to consider a lesser 
included offense when a rational basis exists in the evidence. 17-A 
M.R.S. § 13-A(1). In State v. Gantnier, 2012 ME 123, 79, the Law 
Court discussed in detail the criteria for consideration of a lesser 
included offense when requested by the State or the defense. See also 
State v. Thornton, 2015 ME 15, J 10-11. However, there is no 
constitutional entitlement to consideration of the lesser included offense 
once the court finds beyond a reasonable doubt that the more severe 
offense has been proven. See State v. Jeskey, 2016 ME 134, J 47. 

The law governing if and when it is appropriate for the court to 
instruct a jury regarding a lesser-included offense includes several 
considerations: 


¢ First, the law regarding instruction on lesser-included offenses is 
similar to the law regarding instruction on justifications and defenses. 
Mathews v. United States, 485 U.S. 58, 63 (1988); Keeble v. United 

_ States, 412 U.S. 205, 208 (1973). 


¢ Second, an instruction on a lesser-included offense, or a justification, 
may be generated any time the record supports such an instruction, 
even if the defendant denies committing the offense. Mathews v. 
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United States, 485 U.S. 58, 62 (1988); State v. Knowles, 495 A.2d 335, 
338-339 (Me. 1985). 


Third, in deciding whether, or not, the evidence supports giving the 
instruction, the court must consider the evidence and inferences that 
may be drawn from the evidence, most favorably to the defendant. 
State vy. Wilder, 2000 ME 32, { 23; State v. Sullivan, 1997 ME 71, ] 6. 


Fourth, a lesser-included offense is one that has no elements different 
from or in addition to the elements of the charged offense, making it 
impossible to commit the greater offense without having committed 
the lesser. State v. Gantnier, 2012 ME 123, ¥ 10. 


Fifth, even if the evidence, viewed in its entirety, appears to weigh 
against a requested instruction, the instruction must be given if, with 
the evidence viewed most favorably to the defense, a lesser-included 
offense would be “a reasonable hypothesis” for the jury to consider. 
See Knowles, 495 A.2d at 338; State v. Glidden, 487 A.2d 642, 644 
(Me. 1985). 


Stated another way, a lesser-included offense instruction should be 
given only if there is a rational basis for finding the defendant guilty 
of the lesser-included offense. State v. Hanaman, 2012 ME 40, 
ql 17--29 (affirming refusal to give adequate provocation manslaughter 
instruction in case when self-defense instruction given). If there is a 
rational basis for giving a lesser-included instruction, it must be given 
only if requested by the State or the defense, otherwise giving the 
instruction is discretionary with the court. State v. Kirk, 2005 ME 60, 
qi 5-6. 


Sixth, a lesser-included offense instruction may be required, even 
when each crime at issue is in the same class of crime, if one crime has 
some penalty enhancement options that the other does not. State v. 
Gantnier, 2012 ME 123, 79 9, 15-21 (Class D assault lesser included 
offense of Class D unlawful sexual contact). 


The First Circuit has held that: “A criminal defendant is entitled to a 
jury instruction on a lesser-included offense if (1) the lesser offense is 
necessarily included in the charged offense, (2) some contested fact 
separates the two offenses, and (3) given the evidence, a jury could 
rationally find the defendant guilty of the lesser offense while acquitting 
him of the charged offense.” United States v. Place, 693 F.3d 219, 
225~26 (1st Cir. 2012), citing United States v. Boidi, 568 F.3d 24, 27 
(1st Cir. 2009). In the First Circuit’s evaluation process, refusal of a 
lesser-included offense instruction may be affirmed if no reasonable 
jury could have accepted a defendant’s testimony and rejected the 
“mountain of evidence” to the contrary, indicating that a defendant 
knew his conduct was illegal. Place, 693 E3d at 226. For more 
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discussion of federal standards for-lesser-included offenses, see Carter 
v. United States, 530 U.S. 255 (2000), 


The “necessarily committed” issue, an important consideration in 
some lesser-included determinations was addressed in State v. Atkinson, 
458 A.2d 1200, 1203 (Me. 1983), as follows, 


The test for a lesser-included offense is not whether, in the 
circumstances of the particular case, defendant must have 
committed the lesser offense if he committed the greater. Rather, 
the test is whether, comparing the legal definitions of the two 
crimes, one must conclude that the lesser offense is necessarily 
committed whenever the greater is. State v. Atkinson, 458 A.2d 
1200, 1203 (Me. 1983). 


The law regarding instruction on lesser included offenses, in a case 
when the defendant opposed the instruction, was addressed in State v. 
Stewart, 2007 ME 115. 
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§ 6-63 Categories of Offenses: Theft Example. Instruction. 


A person is guilty of theft if the State proves, beyond a reasonable doubt, 
that she: 


1. obtained or exercised unauthorized control over [another person’s 
property]; 
2. with the intent to deprive [that person] of [the property]. 


A person acts intentionally, or has intent with respect to a result of her 
conduct when she has a conscious object to accomplish that result. 


Those are the basic elements of the theft charge. In addition, if you find 
that a theft occurred, you will be asked to determine the appropriate category 
of the offense by determining the value of the item taken. If there is a guilty 
verdict on the theft charge, you will be asked separately whether the State 
has proven beyond a reasonable doubt that the value of the [item taken] was 
more than $10,000, or more than $2,000, or more than $1,000. 


Thus, when you have reached a unanimous verdict, you will be brought 
back into the courtroom. I will first ask you whether you have found the 
defendant not guilty or guilty of the theft charge. If you respond that you 
have found the defendant guilty of the theft charge, I will then ask separately 
whether you have found, beyond a reasonable doubt, that the value of the 
[item taken] was more than $10,000, or more than $2,000, or more than 
$1,000. 


Value means the market value of the property at the time and place of the 
crime, or if market value cannot be satisfactorily determined, the cost of 
replacement of the property, with property of similar age and condition, 
within a reasonable time after the crime. 


COMMENT 

17-A M.R.S. § 13-A (Lesser included offenses). 

17-A M.R.S. § 353 (Theft by an authorized taking or transfer). 

17-A M.R.S. § 362 (Classification of theft offenses). 

A verdict form is often used to assist the jury’s deliberations and 
avoid the potential for confusion in reporting the verdict when the 
offense may be categorized by a separate determination by the jury. The 
instruction is stated in terms of categories, rather than lesser-included 
offenses, because this instruction appears to more accurately reflect 
what the jury is being asked to do and may reduce any issue regarding 
the consequences of the verdict. See section 6-6 above. 

Reference to the term “lesser-included offense” has been widespread 
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practice in instructing juries on lesser-included offense issues since 
adoption of the criminal code. See sections 6-61, 6-62 above. However, 
many such instruction issues do not relate to numerical categories but 
involve fact-finding relating to aggravating or mitigating factors. 


The definition of “‘value” in the instruction is drawn from State v. 
Reed, 2013 ME 5, { 10, and State v. Bruzzese, 2009 ME 61, { 10. 


When weight of an illegal substance, usually drugs, may be at issue 
in determining whether an offense has been committed, or the classi- 
fication of an offense for sentencing, see State vy. McLaughlin, 2018 ME 
97, {4 12-16 and the discussion in the Comment to section 6-36. When 
proof of an offense aggravating factor’ of a drug offense having been 
committed within 1000 feet of a school is at issue, the standards for 
determining the 1000 foot distance, a fact for the jury to decide, are 
addressed in State v. Brown, 2019 ME 41, FW 31-35. 


Occasionally, an issue may come up when a jury is originally 
instructed with no differing category or lesser-included offense instruc- 
tion being provided to them. Later an issue arises that causes the court 
to reinstruct the jury giving them differing category or differing offense 
options for their findings. The Law Court has reserved deciding the 
question of whether a court may subsequently reinstruct a jury on 
lesser-included offenses after refusing to do so in its initial general 
instructions, See State v. LaPierre, 2000 ME 119, J 17. However, the 
Court noted one federal case where such an instruction practice had 
been permitted, United States v. Welbeck, 145 F.3d 493 (2d Cir. mae 
cert. denied, 525 U.S. 892 (1998). 


Standards for determination of lesser included offenses under Rule 
31(c) of the Federal Rules of Criminal Procedure are addressed in 
Carter v. United States, 530 U.S. 255, 120 8. Ct. 2159, 147 L, Ed. 2d 
203 (2000). 
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§ 6-64 Duty to Deliberate. Instruction. 


The verdict you reach must represent the considered judgment of each 
juror. In order to return a verdict, your verdict must be unanimous; whether 
the verdict is not guilty or guilty, all 12 of you must agree. 


It is your duty, as jurors, to talk with one another and deliberate with a 
view to reaching an agreement, if you can do so without sacrificing 
individual judgment. Each of you must decide the case for yourself, but do 
so only after impartial consideration of the evidence in the case with your 
fellow jurors. 


In the course of your deliberations, keep an open mind, do not hesitate to 
reexamine your own views. Change your opinion, if convinced it is 
erroneous. But do not give up your honest belief as to the weight or effect 
of evidence, solely because others think differently or merely to get the case 
over with. 


Remember at all times, you are not partisans. You are judges of the facts. 
Your only interest is to determine whether the state has proven [ 
] beyond a reasonable doubt. 


COMMENT 
See section 8-6 below discussing proper instruction when the jury 
indicates difficulty in reaching a verdict. 


While the jury must be unanimous in finding that the charged crime 
has (or has not) been proven beyond a reasonable doubt, the jury need 
not agree on the facts underlying the conviction or the means of 
committing the crime. See sections 5-2, above, and 6-65, below. 
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§ 6-65 Unanimity: Several Incidents: One Charge. Instruction. 


In order to convict the defendant, you must all agree, beyond a reasonable 
doubt, that the defendant committed the crime of [__...--___] on at least 
one specific occasion. It is not enough if some of you find that the crime is 
proven only [on one date] [as to one victim], and others find that the crime 
is proven only [on a different date] [as to a different victim]. All of you must 
agree that at least one specific incident of the crime is proven to support a 
conviction. 


COMMENT 


This specific unanimity instruction was referenced in State v. 
Hanscom, 2016 ME 184, 9 6, with an indication that the instruction 
“correctly states the law in a way that is not misleading or confusing.” 
Id., J 11. Proper application of the instruction, when it should be used, 
and when it should not be used was discussed in detail in the Hanscom 
opinion, [J 9-13. See also State v. Miller, 2018 ME 112, 7 14 n.6, 
addressing a case where defendant was convicted of twenty-nine counts 
of gross sexual assault alleging one count for each of twenty-nine 
months where the victim testified to sexual assaults “almost on a 
weekly basis,” { 4. The Court held that the State was not required to 
prove the time and place of each sexual assault, only that at least one 
sexual assault occurred in each month at issue. J 14. Specific unanimity 
was not raised in Miller, | 14 n.6. 


When separate, similar criminal acts or incidents such as thefts, sex 
acts or drug transactions are the evidence for a single charge, the jury 
must unanimously find that one specific incident occurred in order to 
convict. Hanscom, {{ 11-12; State v. Fortune, 2011 ME 125, Jj 30-32. 
This instruction does not require proof and a unanimous finding that the 
crime occurred on a particular date. Hanscom, J 12. “The specific 
unanimity instruction only requires the State to persuade the jury 
beyond a reasonable doubt that the crime at issue was committed on 
some particular occasion.” Jd, On request, the jury should be instructed 
on this point, if the evidence offered in support of one charge includes 
more than one incident of the charged offense. 


If a crime may be committed by more than one alternative means or 
method, the jury need not be unanimous on the means or method of 
committing the crime if they are unanimous that the crime was 
committed—that each element of the crime, committed by whatever 
means, is proven beyond a reasonable doubt. Thus, for example, the 
jury should not be instructed to find, separately, whether a crime was 
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committed by the defendant acting as a principal or an. accomplice! . 
State v. Hurd, 2010 ME 118, 29; State v. Nguyen, 2010 ME 14, 
qi 11-16 (rejecting “theory unanimity” argument and holding that jury 
could find defendant guilty as principal or as accomplice). See also 
State v. Cummings, 2017 ME 143, {21 (unanimous verdict can be 
reached’ even if individual jurors disagree about whether the murder 
was an intentional or knowing murder or a depraved indifference 
murder, as long as the evidence presented to the jury is sufficient to 
support each of the alternative theories). 


In Hanscom, J 11, the Law Court noted “other circumstances where 
the specific unanimity instruction is not warranted: for example, where 
a crime can be committed by alternative means (citing State v. Nguyen, 
2010 ME 14, 4 15); or where the State alleges that there was more than 
one victim of a single crime.” (citing State v. Fortune, 2011 ME 125, 
q 33). 

The issues of specific unanimity and theory unanimity are also 
addressed in sections 5-2A and 5-4A above. 


1 Unless, by law, a distinction between principal and accomplice is significant for 
disposition or some other reason for which a jury finding may be required. 


oo 
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§ 6-66 Communications Between Court and Jury. Instruction. 


If during your deliberations you want to communicate with me, you may 
send a note signed by your foreman through one of the court officers. No 
member of the jury should ever attempt to communicate with the court by 
any way except a signed writing; and I will not communicate with any 
member of the jury about issues in the case, except in writing, or orally here 
in open court. 


Also, please understand that our court officers and staff cannot commu- 
nicate with you about the merits of the case or the issues you are deciding. 


Finally, remember that you must not tell anyone—not even the judge— 
how you stand individually or collectively on the question of guilt or 
innocence until after you have reached your unanimous verdict. 


COMMENT 

When the jury does send a note or otherwise communicates with the 
court, the contents of the communication should be fully disclosed to 
the parties. State v. Tremblay, 2003 ME 47, {{[ 9-13. Good practice for 
handling such communications could include the following: (1) the 
jury’s communication should be put in writing or stated on the record, 
(2) it should be marked as an exhibit or otherwise identified in the 
record, (3) it should be shown, or read fully, to counsel, (4) counsel 
should be given the opportunity to suggest or comment on the 
appropriate response, and (5) the court should inform counsel of the 
substance of the response to the jury, and assure that the response, and 
the manner of communicating the response, appears in the record. /d., 


q 11. 


In Tremblay, the Law Court also confirmed that the court should not 
inquire into the jury’s numerical standing, noting that the trial court had 
correctly advised the jury not to provide such information. /d., at J 13. 
While court inquiry into the numerical split is improper, there is no 
impropriety if the jury voluntarily reports its vote split. United States v. 
Vanvliet, 542 F.3d 259, 268 (Ist Cir. 2008). 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 6.05. 
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§ 6-67 Verdict Return Procedures. 


There is no particular instruction that is appropriate to describe verdict 
return procedures. Procedures will vary according to the nature of the case 
and the judge’s preference. In criminal cases, the verdict is usually returned 
by the foreman orally reporting the verdict in response to questions by the 
clerk or the judge. However, in some criminal cases, the jury will use a 
verdict form to report. A verdict form, when used, should list the offenses 
(e.g., Burglary) and give the jurors a choice of “Not Guilty” or “Guilty.” The 
form should not include more detail unless there are multiple offenses and 
a need to separate the offenses by date or location, or there are special 
elements of the offense that, if found, will affect sentencing. Contents of 
verdict forms and the reasons to make them as concise as possible are 
addressed in section 5-4A above. 


In civil cases, a verdict form is usually, but not always, used to assist the 
jury in reporting. 


Whatever the verdict return procedures are going to be, the jury should be 
advised of those procedures at the conclusion of the court’s general 
instructions. See Chapter 9 below, Return of the Verdict. 


Pattern Criminal Jury Instructions for the District Courts of the First 
Circuit, cross-reference § 6.04. 


§§ 6-68-6-99 [Reserved]. 


CHAPTER 7 


REPRESENTATIVE CIVIL 
INSTRUCTIONS 


SYNOPSIS 


REPRESENTATIVE CIVIL INSTRUCTIONS 
§ 7-1. Introduction. 
§ 7-2. Small Claims—Forcible Entry and Detainer. 
§ 7-3. All Entities Equal Before the Law. Instruction, 
§ 7-4. Agency—When There Is No Contest as to Agency. Instruction. 
§ 7-5. Agency—Contest as to Agency, (Apparent Agency). Instruction. 
§7-5A. Negligent Supervision. 
§ 7-6. Counterclaims. Instruction. 
§ 7-7. Multiple Plaintiffs. Instruction. 
§ 7-8. Multiple Defendants. Instruction. 
§ 7-9. Financial Impact of Verdict. Instruction. 
§ 7-10. Statute of Limitations. Instruction. 
§ 7-11. Burden of Proof—Preponderance of the Evidence, Instruction, 
§ 7-12. Burden of Proof-—-Wrongful Death/Comparative Negligence. Instruction. 
§ 7-13. Burden of Proof—Clear and Convincing Evidence. Instruction. 
§$ 7-14-7-19. [Reserved]. 


CONTRACTS, WARRANTY, PRODUCT LIABILITY 
§ 7-20. Contract. Instruction. 
§ 7-21. Quantum Meruit. Instruction. 
§ 7-22. Contract: Breach of Warranty (Home Construction). Instruction. 
§ 7-23. Breach of Implied Warranty of Merchantability. Instruction. 


§ 7-24. Breach of Express Warranties. Instruction. 
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§ 7-25. Product Liability: Strict Liability. Instruction. 

§ 7-25A. Product Liability: Strict Liability: Substance in Food. Instruction. 
§ 7-26. Contract: Statute of Frauds. Instruction. 

8§ 7-27-7-29. [Reserved]. 


FRAUD, BREACH OF TRUST, CONVERSION 
§ 7-30. Fraud Elements. Instruction. 
§ 7-30A. Fraudulent Concealment. Instruction. 
§ 7-31. Negligent Misrepresentation. Instruction. 
§ 7-32. Unfair or Deceptive Trade Practice. Instruction. 


§ 7-33. Interference with Contract or Advantageous Relationship. Instruction. 


§ 7-34. Wrongful Interference with Expected Inheritance. Instruction. 
§ 7-35. Breach of Fiduciary Duty. 

§ 7-36. Conversion, Instruction. 

§§ 7-37-7-39. [Reserved]. 


DISCRIMINATION, ABUSE OF PROCESS, EXCESSIVE FORCE 


§ 7-40. Employment Discrimination. Instruction. 

§ 7-40A. Whistleblowers’ Protection Act: Instruction. 

§ 7-41. Damages: Employment Discrimination. Instruction. 
§ 7-42. Malicious Prosecution. Instruction. 

§ 7-43. Wrongful Use of Civil Proceeding. Instruction. 

§ 7-44. Abuse of Process. Instruction. 

§ 7-45. Excessive Force; Qualified Immunity 

§§ 7-46-7-49. [Reserved]. 


DEFAMATION, HARM TO REPUTATION 
§ 7-50. Slander. Instruction. 
§ 7-51. Defamation. Instruction. 
§ 7-52. Defamation—Damages. Instruction. 


§ 7-53. Defamation: Conditional Privilege—Employment. Instruction. 


§ 7-54. Defamation: Conditional Privilege—Public Official Plaintiff. Instruction. 


§ 7-55. Defamation—-With Law Violation Reporting Privilege. Instruction. 
§ 7-56. Invasion of Privacy: False Light Publicity. Instruction. 
§§ 7-57-7-59. [Reserved]. 


7-2 


§ 7-60. 
§ 7-61. 
§ 7-62. 
§ 7-63. 
§ 7-64, 
§ 7-65, 
§ 7-66. 
§ 7-67. 
§ 7-68, 
§ 7-69. 
§ 7-70. 
§ 7-71. 
§ 7-72. 
8 7273. 
§ 7-74, 
§ 7-75, 
§ 7-76. 
§ 7-77. 
§ 7-78. 
§ 7-79, 


§ 7-80. 
§ 7-81. 
§ 7-82. 
§ 7-83. 
§ 7-84, 
§ 7-85, 
§ 7-86. 


REPRESENTATIVE CIVIL INSTRUCTIONS 


NEGLIGENCE 
No Inference from Injury or Loss Alone. Instruction. 
Negligence: Elements. Instruction. 
Dangerous Condition of Premises. Instruction. 
Negligence: Slip and Fall: Foreign Substance. Instruction. 
Negligence: Snow or Ice. Instruction. 
Res Ipsa Loquitur. Instruction. 
Attractive Nuisance. Instruction. 
Emergency Situations. Instruction. 
Children’s Negligence. Instruction. 
Violation of Law as Evidence of Negligence. Instruction, 
Negligent Infliction of Emotional Distress. Instruction. 
Damages: “Eggshell” Emotions. Instruction. 
Intentional Infliction of Emotional Distress. Instruction. 
Liquor Liability (Negligent Service of Liquor): Instruction. 
Strict Liability. Instruction. 
Medical Malpractice. Instruction. 
Medical Malpractice Unanimous Panel. Instruction. 
Legal Malpractice. Instruction. 
Professional Negligence. Instruction. 
[Reserved]. 


CAUSATION—COMPARATIVE FAULT 
Causation: Proximate Cause-Legal Cause. Instruction. 
More Than One Cause. Instruction. 
Joint Negligence. 
Intervening Event or Cause. Instruction. 
[Reserved]. 
Comparative Negligence (With Verdict Forms). Instruction. 


Comparative Negligence Verdict Forms, 


§ 7-86A. Comparative Negligence Verdict Form Explained. Instruction (Instruction 


Follows First Form). 


§§ 7-87-7-89. [Reserved]. 
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REAL ESTATE CLAIMS 
§ 7-90. Adverse Possession. Instruction. 
§ 7-90A, Adverse Possession—Seasonal Uses or Undeveloped Land. Instruction. 
§ 7-90B. Adverse Possession and Prescriptive Easement. Verdict Form. 
§ 7-91. Tithe by Acquiescence. Instruction. 
§ 7-92. Prescriptive Easement. Instruction. 
§ 7-92A, Easement By Necessity. Instruction. 
§ 7-93, Trespass: Forest or Agricultural Products. Instruction. (With Verdict Form). 
§ 7-94, Intentional Trespass, Property Damage (With Verdict Form). Instruction. 
§ 7-95. Slander of Title. Instruction. 
§ 7-96. Nuisance. Instruction, 
§§ 7-97-7-100. [Reserved]. 


GENERAL DAMAGES INSTRUCTIONS 
§ 7-101. Damages, Multipliers and Caps. Instruction. 
§ 7-102. Damages: Other Events. Instruction. 
§ 7-103. Damages: Fragile Condition. Instruction. 
§ 7-104. Duty to Mitigate Damages. Instruction. 
§ 7-105. Insurance—Collateral Source. Instruction. 
§ 7-106. Damages: Specific Elements. Instruction. 
§ 7-107. Property Damage. Instruction. 
§ 7-108. Medical Expenses. Instruction. 
§ 7-109. Lost Wages and Earning Power. Instruction. 
§ 7-110. Lost Earning Opportunity. Instruction. 
§ 7-111. Pain, Suffering and Mental Anguish. Instruction. 
§ 7-112. Permanent impairment. Instruction. 
§ 7-113. Loss of Consortium. Instruction. 
§ 7-114. Punitive Damages. Instruction. 
§§ 7-115-7-120. [Reserved]. 


COMMITTING THE CASE TO THE JURY 
§ 7-121. Deliberations. Instruction. 


§ 7-122. Communication During Deliberations. Instruction. 
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REPRESENTATIVE CIVIL INSTRUCTIONS 


§ 7-1 Introduction. 


Many instructions from chapter 6 (Criminal Instructions) may be directly 
transferred for use in civil cases with little or no change in wording. The 
instructions suggested in chapter 6 which may be used in civil cases include: 


ing Juror Responsibility 
Mistakes of Law in Argument 
Consequences of Verdict of No Concern 





Other representative civil instructions follow. 


Civil instructions must be more precisely tailored to the needs of each 
case for several reasons. First, the facts at issue in each case tend to vary 
more widely than in criminal cases. Second, civil instructions by their nature 
tend to run longer than criminal instructions. Thus, it is even more important 
to avoid excess words and unnecessary instructions if the whole body of 
instructions is to be kept to a clear, concise package the jury can understand. 
Third, civil cases present more opportunities for creative use of verdict 
forms that may improve the focus of particular instructions. 


As with the criminal instructions, the draft civil instructions should be 
viewed only as examples. 


Providing a representative civil instruction for each type of civil case 
would be akin to presenting a treatise on civil law. No such attempt is made 
here. The representative instructions address matters that frequently arise in 
civil cases. 
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§ 7-2 Small Claims—Forcible Entry and Detainer. 


An appealing defendant in a small claims action has a right to a jury trial 
in Superior Court, Ela v. Pelletier, 495 A.2d 1225 (Me. 1985). The rules for 
getting a jury trial are relatively rigorous, as set out in Rule 11 of Maine 
Rules of Small Claims Procedure and Rule 80L, MLR. Civ. P. See Design 
Development, Inc. v. Ferraiolo Construction, 522 A.2d 1308 (Me. 1987). 
Those rules should be reviewed when questions arise. However, once the 
jury trial stage is reached, the case generally proceeds as any other civil 
claim tried to a jury. 


The same general principles apply for jury trials in forcible entry and 
detainer matters. North School Congregate Housing v. Merrithew, 558 A.2d 
1189 (Me. 1989); Rule 80D, M.R. Civ. P. However, jury trial is only 
available when there are genuine factual disputes rather than disputes about 
the legal consequences of undisputed facts. Irving Oil Corp. v. Maine 
Aviation Corp., 1998 ME 16, 15. 
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§ 7-3 All Entities Equal Before the Law. Instruction. 


This case should be considered and decided by you as an action between 
parties of equal standing in the community, of equal worth, and holding the 
same or similar stations in life. A [corporation] and a private individual are 
each entitled to have you give them fair trial. All persons and [corporations] 
stand equal before the law, and are to be treated as equals in your 
consideration of the case. 


COMMENT 


Gilmore v. Central Maine Power Co., 665 A.2d 666, 668-670 (Me. 
1995). 


Other terms: “municipality,” “government agency,” “hospital,” etc., 
may be substituted for “corporation” as appropriate. 
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§ 7-4 Agency—When There Is No Contest as to Agency. Instruction. 


Any act or failure to act by an officer, or employee, or other agent of a 
corporation, in the performance of his or her duties, is considered to be the 
act or failure to act of the corporation. 


COMMENT 


The elements of agency are discussed in Page v. Boone's Transp., 
1998 ME 105, 5. Employers are liable for the tortious acts of their 
employees or agents in the course or scope of their employment. See 
DiCentes v. Michaud, 1998 ME 227, J 11. Determination of whether a 
person was acting within the scope of employment which “may be a 
question of fact or law depending on the evidence presented in a 
particular case,” Canney v. Strathglass Holdings, LLC, 2017 ME 64, 
q{ 11, was addressed in detail in Canney, at {{ 11-17. Thus, sometimes 
scope of employment may be a question for the jury and other times 
scope of employment may be a question for the court. Jd. 


An undisclosed principal and the principal’s agent may both be liable 
for contracts or other acts undertaken by the agent on behalf of the 
principal. A.E. Robinson Oil Co., Inc. v. County Forest Products, Inc., 
2012 ME 29, [fl 6-8; State Farm Mut. Auto. Ins. Co. v. Koshy, 2010 ME 
44, ¥ 16. 

Corporate officers or employees who commit or participate in 
committing wrongful acts, within the scope of their employment, can be 
held individually liable for their wrongful acts, separate from any 
corporate liability for their acts as agents. Advanced Constr. Corp. v. 
Pilecki, 2006 ME 84, J 13. 


The law of vicarious liability was addressed extensively in Rainey v. 
Langen, 2010 ME 56, 99 14-22, discussing the circumstances in which 
a franchisor, Domino’s Pizza, LLC, could be held vicariously liable for 
the negligent acts of an employee of a franchisee. While the franchisee 
was responsible for the negligence of its employee on standard agency 
principles, vicarious liability was not extended to the franchisor, 
Domino’s Pizza, on the facts before the Law Court. /d., 9§ 24-28. 


Distinctions between liability of principals for acts of agents and 
liability of employers for acts of independent contractors may become 
significant in some cases. Subject to exceptions, employers are not 
liable for negligent acts of independent contractors. RESTATEMENT 
(SECOND) OF TORTS, § 409 (1965). Issues surrounding employer 
liability for acts of independent contractors and the factors to be 
considered in evaluating a relationship are discussed in Legassie v. 
Bangor Publ. Co., 1999 ME 180, 99 5~11, and Mudgett v. Marshall, 
574 A.2d 867, 870-871 (Me. 1990). 
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For torts committed by employees outside the scope of their 
employment, the Law Court has recognized that the theory of negligent 
supervision may provide a basis.for a cause of action against the 
employer when a plaintiff alleges and proves that (1) a special 
relationship existed between the employer and the plaintiff, (2) the 
harm caused by the employee outside the scope of employment was 
foreseeable by the employer, and (3) the employer failed to supervise 
the employee to avoid harm to the plaintiff. Dragomir v. Spring Harbor 
Hosp., 2009 ME 51, Yj 15-24. See also Fortin v. Roman Catholic 
Bishop of Portland, 2005 ME 57, {[ 36-39. See section 7-5A address- 
ing Negligent Supervision. 
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§ 7-5 Agency—Contest as to Agency, (Apparent Agency). 
Instruction. 


A person may be responsible for an act if that person does the act himself, 
or if the act is committed by another person who is the agent of the first 
person. 


An agent is a person who is authorized by the first person (also called the 
principal) to do certain acts for the principal, on the principal’s behalf or for 
the principal’s benefit. The principal is responsible for any acts of the agent 
done within the scope of the authority indicated by the principal. 


The principal may be held responsible for acts of _W_=___ [an 
agent outside the scope of the agent’s original authority] [another person not 
an agent] if the plaintiff proves by a preponderance of the evidence that (1) 
the principal later learned of the acts of the other person____t_._ -™- [agent] 
and ratified those acts by approving the acts or accepting the benefits of 
those acts; or (2) the conduct of the principal lead _-SSCCsé[thee 
plaintiff] to believe that_.=__ [the other person] was its agent by 
knowingly or negligently holding _=_—_Es [the other person] out as 
possessing authority to act for it. 


Apparent authority = ss [agency] must arise from conduct of 
the principal. A principal may create apparent authority... [agency] 
by written or spoken words or any other conduct of the principal that causes 
the [plaintiff] to reasonably believe that the principal con- 
sents to have the act done on the principal’s behalf by the person purporting 
to act for the principal. 


COMMENT 


In instruction for a specific case, it usually would be preferable to 
substitute the name of the defendant in place of the generic term 
“principal.” 

In Levesque v. Cent. Me. Med. Ctr., 2012 ME 109, { 10 n.7, the Law 
Court indicated that a claim of apparent agency includes four elements: 
(1) the defendant either intentionally or negligently held a person out as 
their agent for services, (2) the plaintiff did in fact believe the person to 
be an agent of the defendant, (3) the plaintiff relied on the defendant’s 
manifestation of agency, and (4) the plaintiff's reliance was justifiable. 
(citing Williams v. Inverness Corp., 664 A.2d 1244, 1246-47 (Me. 
1995) and Restatement (Second) of the Law of Agency § 267 (1958)). 
See also Steelstone Indus. v. North Ridge Ltd. Pshp., 1999 ME 132, 
qq 12-13. 


The standards for determining apparent agency were clarified in 


SS or - 
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Remmes v. The Mark Travel Corp. 2015 ME 63, [22 where the Law 
Court observed that: 


Apparent authority is authority that, although not actually 
granted, the principal knowingly permits the agent to exercise or 
that the principal holds the agent out as possessing... .. 
Apparent authority exists only when the conduct of the principal 
leads a third party to believe that a given party is the principal’s 
agent. (citations omitted). 


See also the comment to section 7-4 addressing agency and vicarious 
liability generally, and see section 7-5A addressing negligent supervision. 


§ 7-5A 
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§7-5A Negligent Supervision. 


An employer may be liable for negligent supervision of an employee [or 
agent] if the plaintiff proves that it is more likely than not that: 


\F 
2 


[Name of employee] was an employee [agent] of [name of defendant}. 


[Name of plaintiff] was injured or suffered damages caused by [the 
employee]. 


A special relationship existed between [the defendant] and [the 
plaintiff]. A special relationship is proven when [the plaintiff] 
demonstrates that there was a great disparity of position and 
influence between [the plaintiff] and [the plaintiff] and this disparity 
of position and influence caused [the plaintiff] to be vulnerable to 
the harm caused by [the plaintiff]. 


The harm caused by [the employee], although outside the scope of 
employment relationship, was foreseeable by [the defendant], and 


[The defendant] failed to supervise [the employee] in the manner 
that an ordinary, careful employer would supervise an employee to 


avoid the harm [the plaintiff]. 


COMMENT 


This is a very general representative instruction that would have to be 
adjusted to the facts of a particular case. Liability based on the theory 
of negligent supervision can hold employers responsible for the acts of 
their employees or agents that occur outside the course and scope of the 
employment relationship and thus outside the range of employer 
liability based on the doctrines of agency or master-servant responsibility. 


The Law Court has recognized that the tort of negligent supervision 
may provide a basis for a cause of action against the employer when a 
plaintiff proves that (1) a special relationship existed between the 
employer and the plaintiff, (2) the harm caused by the employee outside 
the scope of employment was foreseeable by the employer, and (3) the 
employer failed to supervise the employee to avoid harm to the 
plaintiff. Dragomir v. Spring Harbor Hospital, 2009 ME 51, Jf 15-24. 
See also Fortin v. The Roman Catholic Bishop of Portland, 2005 ME 
57, {ff 36-39. The representative instruction is based on language in the 
Dragomir opinion that should be reviewed in preparing any negligent 
supervision instruction. 

Negligent supervision claims may be maintained against individuals 
or entities who assume special responsibilities for vulnerable or at risk 
individuals outside of an employment situation, such as persons who 
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assume child supervision or health care provider responsibilities. See 
Bell v. Dawson, 2013 ME 108, {ff 18-24. 


The nature of a “special relationship” or ‘‘fiduciary relationship” 
necessary to support a negligent supervision claim was discussed 
extensively in Gniadek v. Camp Sunshine at Sebago Lake, Inc., 2011 
ME 11, §f 19-27. 

See section 7-4 and section 7-5, above, discussing agency or 
master-servant issues, and section 7-61, below, discussing general 
standards for negligence actions. 
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§ 7-6 Counterclaims. Instruction. 


You should recognize that there are presently two distinct claims before 
you: (1) the plaintiff's complaint for [_-_ J]; and (2) the defen- 
dant’s counterclaim for [.._ Ss. These instructions are to be 
considered by you separately as to each claim. 
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§ 7-7 Multiple Plaintiffs. Instruction. 


There are two plaintiffs in this action. However, that does not mean that 
if one is entitled to recover, both are entitled to recover. You must evaluate 
the evidence and decide the claim of each plaintiff separately in accordance 
with these instructions. The defendant is entitled to a fair consideration of 
the defense as to each plaintiff, and each plaintiff is entitled to a fair 
consideration of their claim against the defendant. 
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§ 7-8 Multiple Defendants. Instruction. 


There are two defendants in this action. However, you need not reach the 
same result as to each defendant. The plaintiff is entitled to fair and separate 
consideration of their claim as to each defendant. Each defendant is entitled 
to fair and separate consideration of their defense. Each should not be 
prejudiced by what you decide regarding the other. Unless otherwise stated, 
the evidence and these instructions should be considered separately as to the 
claim against each defendant. 





x 
;. 
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§ 7-9 Financial Impact of Verdict. Instruction. 


In your deliberations, you must focus solely on finding the facts from the 
evidence. You must not consider or be concerned about the financial impact, 
on the defendant, of any verdict you may reach. 


COMMENT 
Lambert y, Tripp, 560 A.2d 1097 (Me. 1989). 


See the general discussion of instructions regarding the consequences 
of a verdict in connection with section 6-6. This instruction is not 
recommended unless financial impact has been improperly injected into 
the case. 


Note: The above instruction is not appropriate in a trial where there 
is an issue of punitive damages. In punitive damages cases, financial 
impact as a deterrent may be an issue for the jury. See section 7-114 
addressing punitive damages. 
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§ 7-10 Statute of Limitations. Instruction. 


One issue for you to determine in this case is when the [ 
plaintiff's injury occurred] [________ plaintiff learned of the problem]. 
On this issue, the defendant must prove that it is more likely than not that the 
[— plainnff’s injury occurred) [2 plaintiff leamed 
of the problem] before [ ]. Pt 


COMMENT 


The statute of limitations is an affirmative defense, M.R. Civ. P. 8(c), 
meaning that the party asserting it has the burden of proof to 
demonstrate that the cause of action accrued outside the time limits of 
the statute. When there are factual disputes about the timing or 
discovery of an injury or loss, the issue is left to trial, and to the jury. 
See Townsend v. Chute Chemical Co., 1997 ME 46. As with the 
criminal instruction, section 6-28, the jury can just be asked to 
determine, with the appropriate burden of proof, when the injury or loss 
occurred in relation to the critical date. To find the key fact, the jury 
does not need to know much statute of limitations law. 


In some causes of action, a statute of limitations period may be 
triggered by something other than a discrete event on a specific day. 
Thus in an employment, civil rights or disability discrimination action, 
a limitations period may begin to run when plaintiff receives unam- 
biguous and authoritative notice of the alleged discriminatory action or 
decision, for example the denial an employee’s request for a reasonable 
accommodation. See Kezer v. Central Maine Medical Center, 2012 ME 
54, { 18. 


In such a case, a defendant’s subsequent denial of a plaintiff's 
renewed complaint or request for an accommodation would not 
generate a new limitations period when such a denial is the result of a 
defendant’s unwillingness to reverse a previous allegedly discrimina- 
tory decision. /d., | 22. However, if “a significant and material change 
of circumstances” occurs involving the plaintiff's circumstances or 
disability or the defendant’s capacity or ability to accommodate a 
condition or disability, and the plaintiff makes a new complaint or 
request for a reasonable accommodation based upon such a change in 
circumstances, a defendant’s subsequent denial of that request will be 
considered a new discrete act of alleged discrimination and will 
establish a starting point fora new statute of limitations period. /d., 
Wok 


In medical malpractice actions, the Law Court has recognized a 
continuing negligent treatment doctrine that may be applied to liability 
for a continuing course of negligent treatment and calculation of 
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damages arising from such treatment, when some of the negligent 
treatment may have occurred outside the statute of limitations. See 
Baker v. Farrand, 2011 ME 91. 


When an action is commenced outside the time period of the statute 
of limitations, and a plaintiff is asserting that the running of the statute 
of limitations has been tolled, the plaintiff has the burden of proof on 
the tolling issue. Harkness v. Fitzgerald, 1997 ME 207, { 6-7. The 
principal bases to toll a statute of limitations are minority, mental 
illness, imprisonment, or being out of the United States, 14 M.R.S. 
§$ 853, residence out of state, 14 M.R.S. § 866, and fraud, 14 M.R.S. 
§ 859. Tolling exceptions are strictly construed in favor of repose. 
Nuccio v. Nuccio, 673 A.2d 1331, 1334 (Me. 1996). 


For discussion of application of particular tolling laws or doctrines 
see Angell v. Hallee, 2012 ME 10, J§[ 10-13 (absence from state, with 
capacity to effect service on an out of state defendant being important 
to the tolling analysis); Harkness, at [6-10 (fraud); Bowden v. 
Grindle, 675 A.2d 968, 971-972 (Me. 1996) (mental illness); Douglas 
v. York County, 433 F.3d 143, 148-49 (1st Cir. 2005) (mental illness). 


Instructions on tolling issues would have to be crafted to the 
particular tolling claim. 


In most cases, the instruction would relate to a verdict form question. 
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§ 7-11 Burden of Proof—Preponderance of the Evidence. 
Instruction. 


[The plaintiff] has the burden of proof in this case. This means that [the 
plaintiff] must convince you that each element of [her] claim is proven more 
likely than not. To find for the plaintiff you must determine that the facts that 
[she] must prove are more likely true than not true. 


In deciding whether any fact has been proven more likely than not, you 
should consider the testimony of all witnesses, regardless of who presented 
them, and all exhibits received in evidence, regardless of who produced 
them. 


COMMENT 

This instruction eliminates the reference to preponderance of the 
evidence, a term that studies suggest is difficult for jurors to understand. 
Instead of using the term “preponderance,” the instruction directly 
employs the “more likely than not” term that is the common way for 
defining the burden of proof to juries. See Peter M. Tiersma, Commu- 
nicating with Juries: How to Draft More Understandable Jury Instruc- 
tions, 5, 22 (National Center for State Courts, 2006). In the instruction, 
use of the party’s name is preferable to terms joe “plaintiff” or 
“defendant.” Id., 14. 


A party asserting an affirmative defense, M.R. Civ. P. 8(c), has the 
burden of proof on that defense. See Thibodeau y. Slaney, 2000 ME 
116, | 20; Merrill v. Sugarloaf Mt. Corp., 2000 ME 16, { 12. This 
reflects the general view that, in a civil case, the burden of proof to 
support a justification or exception to a requirement of a law or a 
contract falls upon the party claiming the benefit or protection of the 
exception. Meacham v. Knolls Atomic Power Lab., 554 U.S. 84, 128 S. 
Ct. 2395, 2400, 171 L. Ed. 2d 283 (2008). The burden of proof is 
applied in this manner because generally the party seeking the benefit 
of a protection or exception to a law has better access to the information 
to support that party’s position. In re Trever LL, 2009 ME 59, ¥ 13. See 
also Androkites v. White, 2010 ME 133, | 19. 


Sometimes when more than one party is asserting a claim, particu- 
larly in land disputes, there may be an issue of who has the burden of 
proof on a particular point. In such cases, the party who asserts the 
affirmative of a controlling or important issue, whether or not that party 
is the nominal plaintiff in the action, bears the risk of nonpersuasion. 
See Dowley v. Morency, 1999 ME 137, ¥ 11; Markley v. Semle, 1998 
ME 145, | 5. Thus, in a boundary dispute, with each side asserting the 
affirmative of a different boundary line, a court could determine that 
neither party has proven that their claimed boundary is, more likely 


ee 
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than not, the boundary. Jd. 


§ 7-12 MAINE JURY INSTRUCTION MANUAL 7-22 


§ 7-12 Burden of Proof—Wrongful Death/Comparative Negligence. 
Instruction. 


[The plaintiff] has the burden of proof in this case. This 
means that__.——_-—«([the plaintiff] must convince you that the each of 
the elements of __-__=————_—s[her] claim are proven more likely than not. 
To find for the plaintiff you must determine that the facts that_......__ [she] 
must prove are more likely true than not true. 


In this case, in addition to___ ss «(the plaintiff’s] negligence and 
damages claims that must be proven more likely than not,_______ [the 
defense] contends that negligence by _.._=_=_____._: [the deceased] was a 
cause of the collision. _._-___ [The defendant] must prove that it is 
more likely than not that____-_-——_—«[the deceased] was negligent and 
that... [the deceased’s] negligence was a cause of the collision. 


In deciding whether any fact has been proven more likely than not, you 
should consider the testimony of all witnesses, regardless of who presented 
them, and all exhibits received in evidence, regardless of who produced 
them. 


COMMENT 


For discussion of the wording of the burden of proof portion of the 
instruction, see the comment to section 7-11. 


In a wrongful death action, 14 M.R.S. § 160 specifies that the 
deceased “shall be presumed to have been in the exercise of due care at 
the time of all acts related to his death or injury.” This “presumption” 
of due care has caused some uncertainty in instruction when applied in 
cases involving the comparative fault law, 14 M.R.S. § 156. However, 
the Law Court has held that this “presumption” does not impose any 
additional burden on a defendant in a comparative fault case. The 
defendant must prove negligence of the deceased, or any plaintiff, by a 
preponderance of the evidence on a comparative negligence claim. See 
Minott v. FW. Cunningham & Sons, 413 A.2d 1325, 1331 (Me. 1980). 


For wrongful death actions generally, see 18-A M.R.S. § 2-804. 
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§ 7-13 Burden of Proof—Clear and Convincing Evidence. 
Instruction. 


The burden is on the plaintiff to prove each essential element of the claim 
by clear and convincing evidence. 


To find a fact proven by clear and convincing evidence, after evaluating 
all of the evidence, you must have an abiding conviction that it is highly 
probable that facts sought to be proven are the correct view of the events at 
issue. 


In determining whether any fact has been proven by clear and convincing 
evidence, you may consider the testimony of all witnesses, regardless of who 
may have called them, and all exhibits received in evidence, regardless of 
who may have produced them. 


COMMENT 


In Taylor v. Commissioner of Mental Health and Mental Retardation, 
481 A.2d 139 (Me. 1984), Chief Justice McKusick comprehensively 
discussed the clear and convincing standard, “the party with the burden 
of persuasion may prevail only if he can ‘place in the ultimate factfinder 
an abiding conviction that the truth of [his] factual contentions are 
highly probable.’ ” 481 A.2d at 153. The “abiding conviction” that the 
facts are “highly probable” terminology is stated at other points in the 
Law Court opinion and forms the basis for the above representative 
instruction. See Grondin vy. Hanscom, 2014 ME 148, 7 11 (Evidence is 
clear and convincing when it “provides the fact-finder with an abiding 
conviction that the truth of the proponent’s contentions is highly 
probable.”). 


The Taylor opinion provides a listing of the types of cases that were, 
at the time, viewed as subject to proof by a clear and convincing 
standard. Later developments may have adjusted some of those 
standards of proof. Cf Estate of Lewis, 2001 ME 74, {{f 4-7, addressing 
shifting presumption rules and standards of proof in undue influence 
cases. 


§§ 7-14-7-19 [Reserved]. 


§ 7-20 MAINE JURY INSTRUCTION MANUAL 7-24 


CONTRACTS, WARRANTY, PRODUCT LIABILITY 


§ 7-20 Contract. Instruction. 


This case is based on the existence of a contract. Therefore, [plaintiff] 
must first prove that a contract existed. 


You may find that a contract existed if, having considered all of the 
evidence, you find that it is more likely than not that: 


¢ there was an offer; 
e there was acceptance of that offer; 


e there was a meeting of the minds of the parties as to what actions 
were contemplated under the contract at the time the contract was 
agreed to—that is, that there was a mutual assent to be bound by the 
terms of the contract; and 


e that each party received, or would receive, something of value from 
the contract. 


[A contract need not be in writing; it may be the result of oral discussions 
between the parties.] 


(However, a declaration of intention to enter into an agreement at some 
time in the future, even if the terms are stated with some specificity, is not 
an offer which can be accepted to form a binding contract.] 


If you find that a contract is not proven in this case, then you must find for 
the defendant. 


If you find that there was a contract, you must then determine whether any 
of the conditions or requirements of that contract were breached—whether 
in this case, plaintiff, or the defendant failed to comply with any of the terms 
of their agreement. 


COMMENT 


The above is a very general instruction which must be fitted to the 
needs of the particular case. 


For discussion of general contract issues, see Forrest Assocs. v. 
Passamaquoddy Tribe, 2000 ME 195, [ 9; Roy v. Danis, 553 A.2d 663 
(Me. 1989); Ouellette v. Bolduc, 440 A.2d 1042 (Me. 1982). 


In some contract actions, there will be an issue as to whether a breach 
or failure to comply with the terms of a contract is a “material” breach. 
The Law Court has indicated that a material breach of a contract “is a 
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non-performance of a duty that is so material and important as to justify 
the injured party in regarding the whole transaction as at an end.” Cellar 
Dwellers, Inc. v. D‘Alessio, 2010 ME 32, { 16. A phrase like this could 
be incorporated into an instruction when there is an issue as to whether 
a breach is material. 


See also H & B Realty, LLC v. JJ Cars, LLC, 2021 ME 14, { 16 (“A 
material breach of contract is a nonperformance of a contractual 
obligation that excuses the injured party from further performance and 
justifies the injured party in regarding the whole transaction as at an 
end.”’). 


For particular contract issues, see Whalen v. Down East Cmty. Hosp., 
2009 ME 99, | 9 (bylaws as creating contract between members and 
organization); Niedojadlo v. Central State Moving & Storage Co., 1998 
ME 199 (employment contracts, no implied covenant of good faith); 
Zamore vy. Whitten, 395 A.2d 435 (Me. 1978) (offer, acceptance, 
consideration); Nadeau v. Pitman, 1999 ME 104 (mutual mistake); 
Dehahn vy. Innes, 356 A.2d 711 (Me. 1976) (statute of frauds); Court v. 
Kiesman, 2004 ME 72, {11 (contract against public policy); Stull v. 
First Am. Title Ins. Co., 2000 ME 21 (third party claims). 


Contract damages issues ate addressed in Lee v. Scotia Prince 
Cruises, Ltd., 2003 ME 78, J 22; Anuszewski v. Jurevic, 566 A.2d 742 
(Me. 1989); Pombriant v. Blue Cross/Blue Shield of Maine, 562 A.2d 
656 (Me. 1989); and Forbes v. Wells Beach Casino, Inc., 409 A.2d 646, 
654-656 (Me. 1979). Liquidated damages are addressed in Sisters of 
Charity Health System, Inc. v. Farrago, 2011 ME 62, 7 13. See the 
comments to the emotional distress instruction, section 7-70, regarding 
the limited circumstances in which emotional distress damages may be 
available in contract cases. 


An issue that often arises in contract cases is the relative responsi- 
bility of the court and the jury when there is an issue of ambiguity in 
contract terms. In such cases, the court initially must determine, as a 
question of law, if a contract provision is or is not ambiguous. Dickey 
v. Vermette, 2008 ME 179, { 37. A contract that is not ambiguous is 
interpreted by the court as a question of law. Whalen, 2009 ME 99, {[ 15. 
Once a term of a contract is found to be ambiguous, the proper 
interpretation of the ambiguous contract language is a question of fact 
for the jury to decide based on the evidence. See Titcomb v. Saco Mobile 
Home Sales, Inc., 544 A.2d 754, 757 (Me. 1988), 


§ 7-21 MAINE JURY INSTRUCTION MANUAL 7-26 


§ 7-21 Quantum Meruit. Instruction. 


A claim for quantum meruit, is a claim for recovery for services or 
materials provided under an implied contract. To prevail on this claim, the 
plaintiff must prove that it is more likely than not that: 


1. Plaintiff rendered a service to the defendant; 


2. At the defendant’s request, or with the defendant’s knowledge and 
consent; and 


3. The circumstances by which plaintiff rendered the service made it 
reasonable for plaintiff to expect that he would receive compensation. 


If you find the claim for quantum meruit proven, you may award as 
damages the value of the services provided by the plaintiff that you find are 
proven more likely than not. 


COMMENT 
Runnells v. Quinn, 2006 ME 7, ¥ 10. 
Forrest Assocs. v. Passamaquoddy Tribe, 2000 ME 195, § 11. 
Smith v. Cannell, 1999 ME 19, ¥¥ 9-16. 
Danforth v. Ruotolo, 650 A.2d 1334 (Me. 1994). 


A quantum meruit claim, sometimes called a “quasi-contract” claim, is an 
action at law. The burden of proof terminology, “more likely than not,” is 
discussed in section 7-11. 


Runnells indicates that a contractor may recover in quantum meruit for 
work orally requested by a homeowner and completed by the contractor, 
even though the contact with the homeowner required that all contract 
changes be in writing. 79. The opinion, at 19-22, discusses the 
relationship of quantum meruit claims and the Home Construction Contract 
Act, 10 MLR.S. 8§ 1486-1490. 


In Danforth, at 1335 n.2, the Law Court addressed the difference between 
a quantum meruit claim and an unjust enrichment claim. A quantum meruit 
claim involves the creation of a quasi-contractual relationship, while an 
unjust enrichment claim applies only in the absence of such a relationship. 
Id. In quantum meruit, a successful plaintiff receives the value of the 
services which plaintiff has provided. 


The doctrine of unjust enrichment allows recovery for the value of a 
benefit retained when there is no contractual relationship, but when, on the 
grounds of fairness and justice, the law compels performance of a legal and 
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moral duty to pay. Knope v. Green Tree Servicing, LLC, 2017 ME 95, { 12; 
Paffhausen v. Balano, 1998 ME 47, fff 6-8. The existence of a contractual 
relationship between the parties that addresses the sums in dispute “‘pre- 
cludes recovery on a theory of unjust enrichment.”’ Knope, J 13; Nadeau v. 
Pitman, 1999 ME 104, { 14. 


An unjust enrichment claim is an equitable claim for the court, not a jury, 
to decide. See Bowden v. Grindle, 651 A.2d 347, 350 (Me. 1994). “To prevail 
on a claim for unjust enrichment, the complaining party must show that (1) 
it conferred a benefit on the other party; (2) the other party had appreciation 
or knowledge of the benefit; and (3) the acceptance or retention of the benefit 
was under such circumstances as to make it inequitable for it to retain the 
benefit without payment of its value.” Knope, [ 12 (quoting Me. Eye Care 
Assocs., PA. v. Gorman, 2008 ME 36, { 17). An unjust enrichment recovery 
is measured by the value of the benefits that the plaintiff proves were 
actually received and retained by the defendant. Platz Assocs. v. Finley, 2009 
ME 55, { 27. 


An unjust enrichment claim may not be available in those circumstances 
when the plaintiff has an adequate remedy at law, and it may not be used as 
an alternative to an action at law, for example a breach of fiduciary duty 
claim, that has a more rigorous standard of proof. See WahlcoMetroflex, Inc. 
v. Baldwin, 2010 ME 26, {| 20-23. 
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§ 7-22 Contract: Breach of Warranty (Home Construction). 
Instruction. 


In this case, plaintiff «(home builder] in their complaint is 
asserting that they have not been paid for labor and materials provided under 
a contract for construction of defendant t= sd home owner’s] 
home. Plaintiff _..= =: [builder] seeks a judgment for sums they 
claim are due to them. 


Defendant__._=---—— Ss [owner] presents a counterclaim asserting breach 
of warranty. _..__==——s« [Owner] claims that as a result of 
[builder’s] breach of a warranty of good workmanship, 

[owner] should be excused from paying sums claimed to be 

due to__ es  s(builder] and SS «dLowner] should recover 
a judgment for _.___s[loss of value] __si[costs of 
repair] to their property caused by breach of a warranty of good workmanship. 


To recover judgment on the complaint, the plaintiff_...-__ [builder], 
must prove, by a preponderance of the evidence, that: 


[Builder] agreed with = sd [owner] that 
[builder] would provide labor and materials to 
[work on] ee ee COLTS EE LLG Et the 
fowner’s] home. 


An agreement may be made (1) orally or in writing by the parties agreeing 
to the terms, or (2) by acquiescence, by ____ [builder] providing 
labor and materials ands [owner] accepting labor and mate- 
rials and paying for them and continuing to accept labor and materials. 


[Builder] claims that the terms of the agreement included 
provision for labor at specific rates, certain materials and a contractor’s fee 
in connection with the job. __.._———s— sd [Builder] also claims that the 
agreement included a provision to pay one and one-half percent interest on 
any balance billed and unpaid for more than 30 days after billing. 

If you find by a preponderance of the evidence that there was an 
agreement to provide labor and materials, and that labor and materials were 


provided under the agreement that were not paid for, then you shall award 
[builder]. 


¢ the cost of materials provided and not paid for, 


¢ the costs of labor provided and not paid for at rates set by the 
agreement of the parties, 


¢ of if you do not find any labor rate set by agreement, then at a rate 
which is reasonable for the value of such labor in the community, 


7-29 REPRESENTATIVE CIVIL INSTRUCTIONS § 7-22 


and 


* any contractor’s fee and interest which you finds [owner] 
agreed to pay to______sd[builder]. 


A person or corporation who undertakes to construct a home provides a 
warranty of good workmanship. By that warranty a home builder warrants 
that they will do the job with the quality, skill and craftsmanship which is 
reasonable and expected of home builders performing similar services in the 
community. 


A person or corporation breaches the warranty of good workmanship 
when in performing home building they fail to do the work with the quality, 
skill and craftsmanship which is reasonable and expected of home builders 
performing similar services in the community. 


Regarding the __ Ss [builder’s] claim for compensation, 
[owner] asserts an affirmative defense of breach of the 
warranty of good workmanship. 


If __.mmu. [owner] proves by a preponderance of the evidence that 
[builder] breached their warranty of good workmanship, that 
isthat__.——__— [builder] failed to do the work at__._—S Ss [owner’s] 


home with the quality, skill and craftsmanship which is reasonable and 
expected of home builders performing similar services in the community. 


Then _._ sd [owner] is not required to pay for the labor and 
materials which were not provided with the quality which the warranty of 
good workmanship requires. However, __..___=_=___ [owner] is respon- 
sible to pay for labor and materials which were provided by agreement and 
which meet the warranty of good workmanship. 


_______« [Owner] is also presenting a counterclaim for damages 
resulting from breach of the warranty of good workmanship. 


If ss [owner] proves by a preponderance of the evidence that 

[builder] breached their warranty of good workmanship, 

then he may recover costs which he proves by a preponderance of the 

evidence were required to correct and repair defects in the work by 

[builder]. However, he may not recover costs incident to 

completing the house, rather than remedying defects in the work of 
[builder]. 


COMMENT 


This is a somewhat rough representative instruction for a home 
repair, nonpayment—breach of warranty of good workmanship case 
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with a home owner’s counterclaim for damages. Any instruction will 
have to be adjusted to the facts of particular cases. For example, on the 
counterclaim, there may have to be a choice of damage theories—cost 
to remedy defect or reduction in value. Construction contract damages 
are addressed in Treadwell v. J.D. Construction Co., 2007 ME 150, 
{I 26-27. 


To reduce potential for confusion in the varying claims and burdens 
of proof, the contending parties should be named rather than just called 
“plaintiff” or “defendant.” 


The warranty for fitness for habitation of a rental dwelling unit is 
addressed in 14 M.R.S. § 6021. See Belanger v. Mulholland, 2011 ME 
107, ¥4 8-10. See also Home Construction Contracts Act, 10 M.R.S. 
§§ 1486-1490; Unfair Trade Practices Act, 5 M.R.S. §§ 205-A—214; 
William Mushero, Inc. v. Hull, 667 A.2d 853 (Me. 1995); Kleinschmidt 
v. Morrow, 642 A.2d 161 (Me. 1994). 


For consumer goods warranties under the Uniform Commercial 
Code, see 11 M.LR.S. §§ 2-312-2-317. 
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§ 7-23 Breach of Implied Warranty of Merchantability. Instruction. 


The plaintiff claims that the defendants have breached an implied 
warranty of merchantability with respect to the ___-_——Es [product]. 
When products are sold they come with an implied warranty that they are 
merchantable. To be considered merchantable, the product must conform to 
its contract description, be of fair average quality within that description and 
must be fit for the ordinary purposes for which products of that type are used. 


To prevail on a breach of implied warranty claim, the plaintiff must prove 
by a preponderance of the evidence that: (1) the ._—SSs [product in 
this case] was defective at the time it was sold; and (2) the defect rendered 
the ____+_____— [product] either not of fair average quality or not fit for 
the ordinary purposes for which _._=_s— [product] are used. 


If you find that there was a breach of the implied warranty of merchant- 
ability, then the defendants are liable for all damages resulting from that 
breach of implied warranty. 


COMMENT 
11 MLR.S. § 2-314. 
11 M.R.S. § 2-715(2)(b). 


Starr Surplus Lines Ins. Co. v. Mountaire Farms, Inc., 920 F.3d 111, 
114-115 (ist Cir. 2019). 


Guiggey v. Bombardier, 615 A.2d 1169, 1171-1172 (Me. 1992). 
Lorfano v. Dura Stone Steps, Inc., 569 A.2d 195, 197 (Me. 1990). 
The term “resulting from” is analogous to “proximately caused by.” 
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§ 7-24 Breach of Express Warranties. Instruction. 


The plaintiff claims that the defendants have breached express warranties 
that were made at the time of the sale of the ___-=_—_ [product 
involved in this case]. Any oral or written statement made by the seller to the 
buyer which relates to the product and becomes part of the basis of the 
bargain creates an express warranty that the product conforms to the 
statement by the seller. Any description of the product which is made part of 
the basis of the bargain creates an express warranty that the product 
conforms to the description. When a product is sold by a merchant to a 
consumer, the description of the product constitutes a statement that the 
product is fit for the ordinary purposes for which it is used. 


The seller need not intend to make a warranty or use particular words such 
as “warranty” and/or “guarantee” to create an express warranty. You may 
find an express warranty in verbal statements, in promotional material 
prepared by or on behalf of the defendants, in patent applications and 
descriptions and in advertising copy prepared by or on behalf of the 
defendants. On the other hand, a statement merely of the general value of the 
product or the seller’s opinion of the product does not create a warranty. 


To prevail on a breach of express warranty claim, the plaintiff must prove 
by a preponderance of the evidence that: 


1. the defendants made statements or representations amounting to 
express warranties concerning the quality and fitness of the 
[product]; 


2. the... [product] did not possess the quality and fitness 
to the extent warranted by the defendants; 


3. these express warranties were part of the bargain by which the 
defendants sold the product; and 


4. The breach of express warranty was a cause of damages to the 
plaintiff. 
If you find that the defendants have breached an express warranty to the 


plaintiff, then the defendants are liable for all damages resulting from that 
breach of warranty. 


COMMENT 
11 M.LR.S. § 2-313. 
11 M.R.S. § 2-715. 
Courtney v. Bassano, 1999 ME 101, 4 10-14. 


7-33 REPRESENTATIVE CIVIL INSTRUCTIONS § 7-24 


Phillips v. Ripley & Fletcher Co., 541 A.2d 946, 949-950 (Me. 
1988). 


> 


Cuthbertson v. Clark Equipment Co., 448 A.2d 315, 320 (Me. 1982) 


This representative instruction is longer than an actual instruction 
might be because the first two paragraphs address a number of 


contingencies and potential sources of express warranties that may not 
need to be addressed in each case. 
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§ 7-25 Product Liability: Strict Liability. Instruction. 


To prove a claim of strict liability for a defective machine, the plaintiff 
must prove that the following facts are more likely true than not true: 


First, the machine was in a defective condition, unreasonably dangerous 
to the user. 


Second, the defect existed at the time the defendant sold the machine. 


Third, the machine reached the user without significant change in the 
condition in which it was sold. 


Fourth, the defect was a cause of the plaintiffs injuries; and 


Fifth, the machine was being used in a manner reasonably foreseeable by 
the defendant. 


A machine may be defective and unreasonably dangerous (1) because of 
a defect in its design or manufacture or (2) because of a failure to provide 
adequate warnings regarding potential dangers involved in the use of the 
machine. 


A machine is in a defective condition and is unreasonably dangerous 
because of its design when, at the time it leaves the seller’s hands, it is more 
dangerous than would be expected by the purchaser who purchases it having 
the knowledge of its characteristics that is common to such a purchaser. 


[Warnings of potential dangers should be clear, understandable and 
effectively communicated to the actual machine user in order to be 
considered adequate. Even if a hazard is or should be obvious, a warning by 
the manufacturer is still required if it is foreseeable that people will 
encounter that hazard out of necessity, for lack of a safe, apparent 
alternative, or through momentary inadvertence.] 


Products cannot be termed defective simply because they do not contain 
some hypothetical device or design configuration. A manufacturer is not 
required to design a product that is incapable of injuring those who may 
come into contact with it. A manufacturer is not required to design the best 
possible product, or one as good as someone else may make, or a better 
product than the one at issue, as long as the product is reasonably safe. 


An unreasonably dangerous product may result from the manufacturer’s 
failure to incorporate safety devices known to be technologically and 
financially feasible that reduce or eliminate unreasonable risk of injury to 
foreseeable uses of the product. In order to determine whether the absence 
of a given safety device renders a product unreasonably dangerous, you 
should weigh the utility or advantages of such a device against any 
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disadvantages it would create in the utility of the product. For example, a 
safety device that is very expensive or significantly reduces product 
efficiency may be required if it eliminates or reduces a significant risk of 
serious injury or death, but not if it is only of minimal value in improving 
safety. 


You must decide whether the use of specific safety devices would have 
avoided plaintiff's injury and whether the benefits of such devices would 
have outweighed any disadvantages or vice versa. 


You should also recognize that even if the machine has been modified 
since leaving the manufacturer, any defective condition will continue to 
subject the manufacturer to liability unless the subsequent modifications 
should not have been foreseen by the manufacturer. 


Any change in a machine is not a significant change unless it is a change 
that the manufacturer should not have foreseen. 


COMMENT 
14 MLR.S. § 221. 


Pottle v. Up-Right, Inc., 628 A.2d 672, 675 (Me. 1993) (addressing 
duty to warn issues), 


Lorfano v. Dura Stone Steps, Inc., 569 A.2d 195 (Me. 1990). 
Marois v. Paper Converting Machine Co., 539 A.2d 621 (Me. 1988). 
Austin v. Raybestos-Manhattan, Inc., 471 A.2d 280 (Me. 1984). 


The “more likely than not” standard for the burden of proof is 
discussed in section 7-11. 


Post sale duty to warn subsequent purchasers issues are addressed in 
Brown v. Crown Equipment Corp., 2008 ME 186. Duty to warn issues 
under Maine law and a “learned intermediaty” doctrine, not yet adopted 
by the Law Court, are discussed in considerable detail in Koken v. Black 
& Veatch Construction, Inc., 426 F.3d 39, 44—51 (1st Cir. 2005). 


The above representative instruction, based on standards articulated 
in the opinions cited above, must be viewed as only a rough guide from 
which to begin development of an instruction for a particular case. 
Strict liability instructions must be developed with particular regard for 
the facts of the case. Most such cases that get to juries have a critical 
issue—unintended use, significant modification, major comparative 
fault—that becomes the focus of dispute. In addition, most strict 

liability claims are presented combined with other claims, such as 
negligence or breach of warranty. 


When the issue is duty to warn, a plaintiff must prove three elements, 
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in addition to those explicitly stated in the defective product statute, to 
recover: (1) a duty to warn the plaintiff of the product hazard; (2) any 
actual warning on the product was inadequate; and (3) the inadequate 
warning or absence of a warning caused the plaintiff's injury. Burns v. 
Architectural Doors and Windows, 2011 ME 61, ¥ 23. 


The law governing strict liability for substances found in food 
products was addressed in Estate of Pinkham v. Cargill, Inc., 2012 ME 
85. There the Law Court adopted the “reasonable expectation” test, 
replacing the previously applied “foreign-natural” doctrine. /d., [§[ 12-15. 
The reasonable expectation test provides that, regardless whether a 
substance in a food product is natural to an ingredient thereof, liability 
will lie for injuries caused by the substance when the consumer of the 
product would not reasonably have expected to find the substance in the 
product. fd., | 12. See Section 7-25A, discussing liability for unex- 
pected substances in food. 


The comparative fault law, 14 M.R.S. § 156, does not apply to strict 

liability claims when a plaintiffs only alleged negligence is failure to 

_ discover the defect in the product or to guard against the possibility of 

its existence. The comparative fault law does apply when a plaintiff's 

alleged negligence involves voluntarily and unreasonably proceeding to 

encounter a known danger. See Austin v. Raybestos-Manhattan, Inc., 
A471 A.2d 280, 286-288 (Me. 1984). 
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§7-25A Product Liability: Strict rahe Substance in Food. 
Instruction. 


To prove a claim of strict liability for a substance found in food, the 
plaintiff must prove that the following facts are more likely true than not 
true: 


First, that the plaintiff was injured while consuming _.-_S si 
food product], 2. CC [prepared)}) crested]. by the 
defendant; 


Second, the... [substance] éxisted in the sft 
product] at the time it was sold to the __....__s [plaintiff] 
[other purchaser]; 


Third, the sd [Substance] was not added to the 
[food product] after it left the defendant’s______=-_-___— [control] 
[package] after sale during the food transport, storage, or 

preparation processes; 


Fourth, regardless of whether the substance in the ___—_—ESs [food 
product] was natural to an ingredient of the _-=_=S sf product], 
a consumer of the product would not reasonably have expected to find the 
substance in the product; and 


Fifth, the 4... [substance] in:the 2 [food product] 
was a cause of the plaintiff's injuries. 


COMMENT 
14 MLR.S. § 221. 


There may be other negligence or contract based remedies for 
injuries or damages caused by defects in food products e.g., negligent 
preparation, spoilage, ingredients that cause allergic reactions not 
sufficiently disclosed. However, this instruction is for a strict liability 
claim for an injury caused by a substance not reasonably expected to be 
in the food product as provided to the consumer. It is based on the Law 
Court’s opinion in Estate of Pinkham y, Cargill, Inc., 2012 ME 85. 
There the Law Court adopted the “reasonable expectation” test, 
replacing the previously applied “foreign-natural” doctrine. Id., 12-15. 
This opinion clarified the prior law regarding claims of strict liability 
for unexpected substances found in food to establish that, if the 
consumer would not reasonably expect the substance to be in a food 

product, it makes no difference whether the substance may have been 
part of the food that one might reasonably expect to be removed in 
pre-sale preparation, like a sharp bone, or the substance may have been 
foreign to the food, like a piece of metal. 
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The “more likely than not” standard for the burden of proof is 
discussed in section 7-11, above. 


The above representative instruction, must be viewed as only a rough 
guide from which to begin development of an instruction for the facts 
of a particular case. For example, a different instruction would have to 
be developed for a case involving addition to food of a harmful 
substance, such as a date rape drug, after the point of sale from the 
retailer. 

As a general matter, comparative fault, 14 M.R.S. § 156, does not 
apply to strict liability claims when a plaintiffs only alleged negligence 
is failure to discover the defect in the product or to guard against the 
possibility of its existence. Comparative fault law does apply when a 
plaintiff's alleged negligence involves voluntarily and unreasonably 
proceeding to encounter a known danger. See Austin v. Raybestos- 
Manhattan, Inc., 471 A.2d 280, 286-288 (Me. 1984). 
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§ 7-26 Contract: Statute of Frauds. Instruction. 


To enforce a verbal contract for the sale of land __ ss [real 
estate], the plaintiff [party seeking to enforce the contract] 
must prove, by clear and convincing evidence, that: 


i 


The plaintiff and the defendant entered into a verbal contract for the 
sale of lands [real estate]. 


The plaintiff _w ~~. [made payments, accepted by the 
defendant] i ee. pperformed services] 

| [partially performed] in accordance with the terms 
of the contract, and 


The plaintiff’s performance was induced by the defendant’s mis- 
representations, acquiescence or silence. 


COMMENT 
33 M.R.S. § 51(4). 
The statute of frauds provides that, absent special circumstances, a 


contract for the sale of land must be in writing to be enforceable. 33 
M.R.S. § 51(4). A transfer of land or real property without a written 
instrument may be enforced only if the party seeking to enforce the 
contract proves by clear and convincing evidence that an oral contract 
exists and that an exception to the statute of frauds applies. See Sullivan 
v. Porter, 2004 ME 134, {9 10-20; Landry v. Landry, 641 A.2d 182, 
183 (Me. 1994); Goodwin v. Smith, 89 Me. 506, 508, 36 A. 997, 998 
(1897). One exception to the statute of frauds is the part performance 
doctrine. Sullivan, J§ 17-18; Landry v. Landry, 641 A.2d 182, 183 (Me. 
1994), 


The part performance doctrine requires the party seeking to enforce 


the contract to establish both that she acted in partial performance of her 
contractual duties and that the other party made misrepresentations that 
induced that partial performance. Cottle Enterprises, Inc. v. Town of 
Farmington, 1997 ME 78, { 17 n.6, 693 A.2d 330, 335-336; Woodbury 
v. Gardner, 77 Me. 68, 70 (1885). To remove the contract from the 
operation of the statute of frauds, the Law Court has indicated that the 
party seeking to enforce the contract must prove by clear and convinc- 
ing evidence that (1) the parties did enter into a contract; (2) the party 
seeking to enforce the contract partially performed the contract; and (3) 
the performance was induced by the other party’s misrepresentations, 
which may include acquiescence or silence. Sullivan, J 11. The partial 
performance must be significant or “meaningful.” /d., §[ 17. 


The elements of a contract for the sale of land and the capacity for an 
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exchange of emails to become a writing that may be an enforceable 
contract for the sale of land were addressed in McClare v. Rocha, 2014 
ME 4, {f 11-24. 


The clear and convincing evidence standard of proof is addressed in 
section 7-13. A definition of acquiescence, if relevant, may be devel- 
oped based on section 7-91. 


§§ 7-27-7-29 [Reserved]. 
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FRAUD, BREACH OF TRUST, CONVERSION 


§ 7-30 Fraud Elements. Instruction. 


(____ The plaintiff] is claiming damages for fraud [ 
fraudulent misrepresentation]. To prevail in this action for fraud [ | 
fraudulent misrepresentation] [______ the plaintiff] must prove the 
following facts by clear and convincing evidence: 


1. {us the defendant] made a false representation; 
of a material fact; 


2 
3. with knowledge of its falsity or with reckless disregard of whether 
it was true or false; 


4. for the purpose of inducing [__._-___ the plaintiff] to act or to 
refrain from acting in reliance on the representation; and 


5. [___ the plaintiff] justifiably relied on the representation 
as true and acted on it, causing [___ shim] economic loss. 


A plaintiff may justifiably rely on the fraudulent misrepresentation of a 
defendant without investigating the truth or falsity of the representation. 
Reliance by the plaintiff is unjustified only if the plaintiff knows the 
representation is false or its falsity is obvious to him. 


[A material fact is a fact that, if correctly stated, would influence a 
person’s decision to act, or to refrain from acting, regarding the transaction 
at issue.] | 


The burden is on [ ___. the plaintiff] to show that [ 
he] was actually harmed and that [_.w#=—shis] economic loss was 
caused by [sis] reliance on the alleged misrepresentation of 
[sth defendant]. 


If you find that [= séthe :=plaintiff] has proven each of these 
elements, by clear and convincing evidence, you shall award a verdict to 
ee eee Dlearet | 

If you find that [_._=-_—Sssétthe plaintiff] has failed to establish any 


one or more of these elements by clear and convincing evidence, you must 
find for [_ ~———_séathe defendant]. 


COMMENT 
The elements of a fraud claim are addressed in Maine Eye Care 
Assocs., PA. v. Gorman, 2008 ME 36, 4 12~15. The elements of a 
fraudulent misrepresentation claim are addressed in Cianchette v. 
Cianchette, 2019 ME 87, §§[ 19-27. A fraud complaint is subject to 
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special pleading and proof requirements. The usual notice pleading 
requirements do not apply. The facts supporting a fraud claim “shall be 
stated with particularity,’ M.R. Civ. P. 9(b). However, “Malice, intent, 
knowledge, and other condition of mind of a person may be averred 
generally.” MLR. Civ. P. 9(b). 


A plaintiff must prove fraud by clear and convincing evidence. See 
Rand v. Bath Iron Works Corp., 2003 ME 122, 99. The clear and 
convincing evidence standard is defined in instruction 7-13. Fraud as an 
affirmative defense against a claim, or as an element of a separate claim, 
may be subject to the lesser, “preponderance of evidence” or “more 
likely than not” burden of proof. See Petit v. Key Bank of Maine, 688 
A.2d 427, 431 (Me. 1996). 


Jourdain v. Dineen, 527 A.2d 1304 (Me. 1987), held that economic 
loss is an essential element of a fraud action. Damages for emotional 
distress or pain and suffering are not recoverable in such actions. 527 
A.2d at 1307. When fraud is raised as a defense to a claim, or is asserted 
to vitiate a contract, actual damages need not be demonstrated. See : 
Kuperman v. Eiras, 586 A.2d 1260, 1261-1263 (Me. 1991). . 


A failure to disclose or an omission by silence may be equivalent to 
an affirmative false representation when the plaintiff proves: (1) active 
concealment of the truth, or (2) a special relationship, such as a 
confidential or fiduciary relationship, imposing an affirmative duty to 
disclose, or (3) a statutory duty to disclose—or even find out and 
disclose information that a defendant may not have known without the 
requisite inquiry. See Picher v. The Roman Catholic Bishop of Portland, 
2009 ME 67, FY 30-32; McGeechan v. Sherwood, 2000 ME 188, 
{| 61-62; Binette v. Dyer Library Association, 688 A.2d 898, 902-906 
(Me. 1996). 


When a fiduciary duty or other special relationship is demonstrated, 
the elements of fraud by nondisclosure, which a plaintiff must prove by 
clear and convincing evidence, would be as follows: 


mon = = Doan 


RS ee lL 


1. Intentional nondisclosure to plaintiff; 

2. of a material fact; 

3, for the purpose of inducing the plaintiff to act or to refrain from acting 
in reliance on the failure to disclose; and 

4, the plaintiff justifiably relies on the nondisclosure and acts [ 
chooses not to act] on it, causing plaintiff economic loss. 


See Glynn vy. Atlantic Seaboard Corp., 1999 ME 53, J 12, 728 A.2d 
nies 


When there is a special relationship, and a defendant fails to disclose 
pertinent facts, causing a plaintiff to act in reliance on a mistaken view 
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of the facts, an inference of fraud may arise. Brawn v. Oral Surgery 
Associates, 2003.ME 11, { 22; "Glynn, 713. Absent such duties, 
remaining silent—nondisclosure—may not alone be actionable fraud 
depending on the facts of the case. See Barnes v. Zappia, 658 A.2d 1086 
(Me. 1995); Eaton v. Sontag, 387 A.2d 33, 38 (Me. 1978). 


A debtor-creditor relationship, by itself, does not create a fiduciary 
duty or other duty to disclose. See Brae Asset Fund v. Adam, 661 A.2d 
1137 (Me. 1995); First N.H. Banks Granite State v. Scarborough, 615 
A.2d 248, 250 (Me. 1992). 


When a debtor or one who may be found liable on a claim transfers 
assets to avoid the asset being available to support payment on a debt 
or on a final or anticipated judgment, claims pursuant to the Uniform 
Fraudulent Transfer Act (UFTA), 14 M.R.S. §§ 3571-3582, may be 
generated. Remedies under the Act are equitable in nature, 14 M.R.S. 
§ 3578(1)(C), and thus not subject to jury fact-finding, but UFTA claims 
may arise in many jury actions when damages are sought and any 
damages award may not be covered by insurance. Issues relating to 
standards for UFTA claims and calculation of damages are discussed in 
Samsara Memorial Trust v. Kelly, Remmel & Zimmerman, 2014 ME 
107, Tf 42—S1. 


See Fraudulent Concealment instruction at section 7-30A below; 
Negligent Misrepresentation instruction at section 7-31 below. 
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§ 7-30A Fraudulent Concealment. Instruction. 


[The plaintiff] is claiming damages for fraudulent concealment. To prevail 
in this action for fraudulent concealment, [the plaintiff] must prove the 
following facts by clear and convincing evidence: 


1. [the defendant], had a [special relationship] with the [plaintiff] [the 
defendant was the plaintiff's doctor] [classroom teacher] [mental 
health care-giver]; 


2. [the defendant] was aware of facts that, without disclosure to [the 
plaintiff] [the plaintiff’s parent], could cause harm to the [plaintiff]; 


[the defendant] failed to disclose to [plaintiff] a material fact; 


4. with the intent of inducing [the plaintiff] to act or to refrain from 
acting in reliance on the non-disclosure; and 


5. [the plaintiff] relied on the non-disclosure and acted [choose not to 
act] on it, causing [him][harm][damage]. 


A plaintiff may justifiably rely on the silence of a defendant who has a 
duty to disclose without independently investigating to determine whether 
the undisclosed material fact exists. Reliance by the plaintiff is unjustified 
only if the plaintiff is on notice that the undisclosed material fact exists or 
its existence is obvious to him. 


[A material fact is a fact that, if disclosed, would influence a person’s 
decision to act, or to refrain from acting, regarding the transaction at issue. ] 


If you find that [the plaintiff] has proven each of these elements, by clear 
and convincing evidence, you shall award a verdict to [the plaintiff]. 


If you find that (the plaintiff] has failed to establish any one or more of 
these elements, by clear and convincing evidence, you must find for [the 
defendant}. 


COMMENT 


This is a very general instruction for a fraudulent concealment case. 
The instruction would have to be adjusted for the particular facts of 
each case. A fraudulent concealment claim is much like a fraud claim, 
except for the added element of an affirmative duty to disclose. Thus it 
has the same clear and convincing evidence burden of proof. However, 
damages for fraudulent concealment may not be limited to economic 
injuries. 

Citing Barr v. Dyke, 2012 ME 108, { 16, the Law Court outlined the 
elements of a fraudulent concealment claim in Picher v. The Roman 
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Catholic Bishop of Portland, 2013 ME 99, 3 as follows. 


to prevail on a claim for fraudulent concealment, a plaintiff must 
prove, by clear and convincing evidence, (1) a failure to 
disclose, (2) a material fact, (3) when a legal or equitable duty 
to disclose exists, (4) with the intention of inducing another to 
act or refrain from acting in reliance on the non-disclosure, and 
(5) the plaintiff in fact relied upon the non-disclosure to the 
plaintiff's detriment. 


The question of existence of a duty to disclose is an issue of law. 
Such a duty can arise from facts demonstrating a special relationship of 
the parties. Thus the draft instruction addresses the special relationship 
issue, not the duty question. It may be possible to make the instruction 
more precise by simply asking the jury if the special relationship 
alleged to be at issue has been proven. 

What may constitute a “special relationship” was discussed in the 
context of a negligent supervision claim in Dragomir v. Spring Harbor 
Hospital, 2009 ME 51, {{ 17-21. In Picher plaintiff alleged that school 
administrators knew that a person assigned to supervise minors might 
be a pedophile, or at least had engaged in questionable actions with 
young boys, but did not disclose this fact to parents or students. Other 
examples of relationships that, in some circumstances, may become 
special relationships, creating a duty to disclose, include: medical 
practice-patient, attorney-client, and fiduciary-trust beneficiary. A spe- 
cial relationship creating a duty to disclose may also arise from a 
statutory obligation. See Binette v. Dyer Library Ass'n, 688 A.2d 898, 
902-904 (Me. 1996). 


Fraud by failure to disclose is discussed in more detail in the 
comment to section 7-30, above. 


§ 7-31 
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§ 7-31 Negligent Misrepresentation. Instruction. 
A person is liable for negligent misrepresentation if he: 


1. 


If you find that the plaintiff has proven each of these elements by a 
preponderance of the evidence, then you shall award a verdict to the 


gives false information; 


of material fact; 


for the guidance of others in their [_._=—=——SCéi usin] 


transactions; 


and he fails to exercise reasonable care or competence in obtaining 


or communicating the information; and 


the plaintiff justifiably relies upon the information as true and acts 


upon it, causing him economic loss. 


plaintiff. 


If you find that the plaintiff has failed to prove any one or more elements 


by a preponderance of the evidence, you must find for the defendants. 


COMMENT 
St. Louis v. Wilkinson Law Offices, P.C., 2012 ME 116, JJ 18-19. 
Chapman v. Rideout, 568 A.2d 829 (Me. 1990). 
RESTATEMENT (SECOND) OF Torts § 552(1) (1977). 


The appropriate burden of proof is the preponderance of evidence 
standard applied in most other negligence cases. 


As with fraud, economic or pecuniary loss is necessary for recovery, 
and it would appear that the loss must arise out of a business, 
profession, employment or other transaction in which the defendant has 
a pecuniary interest. The elements of fraudulent misrepresentation are 
addressed in section 7-30, 


The Law Court notes that proof of scienter is not necessarily 
required. See fraud instruction at section 7-30, above. 


Whether a party made a misrepresentation and whether the opposing 
party justifiably relied on a misrepresentation are questions of fact for 
the jury. See McCarthy v. U.S. Corp., 678 A.2d 48, 53 (Me. 1996); 
Devine v. Roche Biomedical Lab., 637 A.2d 441, 446 (Me. 1994), 
Additionally, liability only attaches if, when communicating the infor- 
mation, the party making the alleged misrepresentation “fails to 
exercise the care or competence of a reasonable person under like 
circumstances,” an inquiry that is likewise for the fact-finder. Rand y. 


——— 
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Bath Tron Works Corp., 2003 ME 122, { 13, 832 A.2d 771. “(T]he 
defendant’s knowledge is largely immaterial for negligent misrepresen- 
tation”; “the fact-finder’s primary task is to ascertain whether the 
defendant’s conduct was reasonable.” St. Louis v. Wilkinson Law 


Offices, P.C., 2012 ME 116, { 19. 


The law relating to failure to disclose information, discussed in the 
comments to the fraud instruction, appears equally applicable to 
negligent misrepresentation claims. 


A duty to disclose, or to inquire and disclose, exists where there is a 
statutory duty, a fiduciary or confidential relationship or other special 
circumstances. See Binette v. Dyer Library Association, 688 A.2d 898, 
902-906 (Me. 1996). Absent such special circumstances, there is no 
duty to disclose. See Brae Asset Fund v. Adam, 661 A.2d 1137 (Me. 
1995). 
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§ 7-32 Unfair or Deceptive Trade Practice. Instruction. 


A plaintiff may prevail on a deceptive trade practice claim if the plaintiff 
proves by a preponderance of the evidence that the defendant: 


1 
sk 


La 


committed an unfair or deceptive practice; 


in the conduct of trade or commerce [____Es including an 
individual transaction done in a business context]; and 


the unfair or deceptive practice caused plaintiff a financial loss. 


COMMENT 





5 M.R.S. § 207. 


The terms “unfair” and “deceptive” do not have precise definitions, 
instead their applicability must be determined on a case-by-case basis. , 
See Guiggey v. Bombardier, 615 A.2d 1169, 1173 (Me. 1992). | 


A plaintiff in an unfair trade practice action must demonstrate a loss : 
of money or property to prevail. Tungate v. MacLean-Stevens Studios, 
Inc., 1998 ME 162, { 13. 


There is considerable overlap between unfair trade practice law and 
the law of fraud and negligent misrepresentation. However, any 
transaction must have occurred in a business context. Factors to 
evaluate in determining whether a transaction is in a business context 
are suggested in Binette v. Dyer Library Association, 688 A.2d 898, 907 
(Me. 1996). Although the transaction must have occurred in a business 
context, there is no private right of action pursuant to the Unfair Trade 
Practices Act unless the product at issue was purchased for personal 
use, not use by a corporation or business. Seacoast RV, Inc. v. Sawdran, 
LLC, 2013 ME 6, 75. 


Withholding information in a business transaction when there is a 
duty to disclose may be a deceptive trade practice, even when a 
defendant acts in good faith and with no purpose to deceive. See 
Bartner v. Carter, 405 A.2d 194, 200 (Me. 1979). 


Failure to abide by a statutory requirement is not a per se violation of 
5 M.R.S. § 207, but noncompliance may be evidence of an unfair or 
deceptive act. See Suminski v. Maine Appliance Warehouse, Inc., 602 
A.2d 1173, 1174 (Me. 1992). Likewise, a breach of warranty does not 
necessarily constitute an unfair trade practice but may become an unfair 
trade practice with aggravating factors that render commercial miscon- 
duct unfair. Searles v. Fleetwood Homes of Pa., Inc., 2005 ME 94, 
{q 33-34. 
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§ 7-33 Interference with Contract or Advantageous Relationship. 
Instruction. i 


For a tortious interference with contract claim, the plaintiff must prove, 
that it is more likely than not that: 


1. the plaintiff had a valid contract of prospective economic advan- 
tage; 


2. the defendant, by fraud or intimidation; 


induced [_. sos third party] to break a contract or 
advantageous relationship with the plaintiff; 


4. the contract or advantageous relationship would have continued but 
for such wrongful interference; and 


5. the plaintiff has been damaged by the interference. 
A person acts by fraud when that person: 

1. makes a false representation; 

2. of material fact; 


with knowledge of its falsity or in reckless disregard of whether it 
is true or false; 


4. for the purpose of inducing another to act or to refrain from acting 
in reliance on it; and 


5. the [third person] justifiably relies on the represen- 
tation as true and acts upon it damaging the plaintiff. 


A person engages in intimidation when that person: 


1. communicates a statement [= ————SS:—s«Orr::«tthreat]) to a third 
person; 


2. that suggests adverse physical, economic or emotional conse- 
quences to the third person; 


3. for the purpose of inducing the third person to act [ 
or fail to act] regarding the plaintiff; and 


4. the third person acts based on the statement or threat, damaging the 
plaintiff. 


COMMENT 
Currie v. Industrial Security, Inc., 2007 ME 12, J 31-34. 
Rutland v. Mullen, 2002 ME 98, {J 13-16. 
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Petit v. Key Bank of Maine, 688 A.2d 427, 430-433 (Me. 1996). 
Grover v. Minette-Mills, Inc., 638 A.2d 712 (Me. 1994), 


Pombriant v. Blue Cross/Blue Shield of Maine, 562 A.2d 656, 659 
(Me. 1989). 


Complete definitions of “fraud” and “intimidation” are included here. 
The instruction as given should not imply that separate inducements are 
needed to first prove fraud or intimidation and then prove tortious 
interference. One act of improper inducement is all that is necessary. 


Although “fraud or intimidation” must be proven, Petit indicated that 
the burden of proof remains the preponderance of the evidence or more 
likely than not standard. However, proof of fraud is essential. The Law 
Court has not recognized a claim for negligent interference with an 
economic advantage. Rutland, 2002 ME 98, { 13 n.5. 


Intimidation is viewed as involving unlawful coercion or extortion. 
Rutland, 2002 ME 98, { 16. 


Nondisclosure or a failure to disclose can be a misrepresentation, but 
to support such a claim the plaintiff must prove either (1) active 
concealment of the truth—specific steps taken by the defendant to hide 
the true state of affairs from the plaintiff; or (2) a specific relationship 
imposing on the defendant an affirmative duty to disclose—this can be 
a fiduciary duty or a statutory duty to disclose arising from laws or 
government rules imposing disclosure obligations on the defendant. See 
McGeechan y. Sherwood, 2000 ME 188, {9 61-62; Fitzgerald v. 
Gamester, 658 A.2d 1065, 1069 (Me. 1995). 
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§ 7-34 Wrongful Interference wit Wale a Inheritance. 
Instruction. 


For a wrongful interference with an inheritance claim, the plaintiff must 
prove, by a preponderance of the evidence, that: 


1. the person from whom [from whose estate] plaintiff expected to 
receive a benefit [inheritance] is deceased, 


2. the plaintiff reasonably expected a benefit [inheritance] from the 
deceased or the deceased’s estate, 


3. the defendant, by [fraud] [intimidation] [undue influence] upon the 
deceased, 


4. interfered with plaintiff’s expectancy, 
5. causing the plaintiff damages. 


Damages would be the extent or value of benefits that the plaintiff would 
have received, but for the wrongful interference. 


A person exercises undue influence upon another when [he] engages in 
unfair persuasion of (i) a person under [his] domination, or (ii) a person who, 
by virtue of the relationship between them, is justified in assuming that the 
defendant will not act in a manner inconsistent with [her] welfare. 


If the plaintiff additionally proves, by a preponderance of the evidence, (i) 
that a confidential relationship existed between the defendant and the 
deceased, and (11) the defendant obtained a benefit from a transaction with 
the deceased, undue influence by the defendant is presumed. 


A confidential relationship exists if the deceased placed trust and 
confidence in the defendant and there was a great disparity of position and 
influence in their relationship. 


If the plaintiff proves that the defendant had a confidential relationship 
with the deceased and obtained a benefit from a transaction with the 
deceased, then undue influence is proven unless the defendant proves, by a 
preponderance of the evidence, either (i) that his dealings with the deceased 
were entirely fair and the deceased was free of undue influence or (ii) that 
undue influence did not exist. 


COMMENT 
Theriault vy. Burnham, 2010 ME 82, {9 6-11. 
Burdzel v. Sobus, 2000 ME 84. 
Morrill v. Morrill, 1998 ME 133. 
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Plimpton v. Gerrard, 668 A.2d 882 (Me. 1995). 
Cyr v. Cote, 396 A.2d 1013 (Me. 1979}. 


The representative instruction is complicated because of the shifting 
burdens of proof. Instructions should be crafted to the facts of the 
particular case and should use specific names rather than generic terms 
like “plaintiff” or “defendant.” 


Burdzel v. Sobus, 2000 ME 84, { 9, lists a number of ways in which 
tortious interference with an inheritance can occur: preventing decedent 
from making a will favorable to plaintiff, causing decedent to revoke or 
alter a will favorable to plaintiff, preventing decedent from revoking a 
will unfavorable to plaintiff, or causing decedent, while living, to 
convey property that would have passed to plaintiff through a will. 


Note that an allegation of improper distribution of estate property 
after a decedent’s death does not support a tortious interference claim 
because it involves no conduct causing the decedent to do or fail to do 
something. See Burdzel v. Sobus at ¥ 13. 


Definition of undue influence is addressed in Theriault v. Burnham, 
2010 ME 82, {9 6-11; Rich v. Fuller, 666 A.2d 71, 76 (Me. 1995). The 
preponderance of evidence burden of proof for undue influence issues 
is discussed in Avery v. Whatley, 670 A.2d 922, 925 (Me. 1996). 
Compare Estate of Lewis, 2001 ME 74, {ff 4-7, regarding the differing 
presumption rules and higher—clear and convincing evidence—burden 
of proof which apply to undue influence claims in will contests. 


Fraud and intimidation for interference cases are defined in section 
7-33. They are not separately defined here. 
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§ 7-35 Breach of Fiduciary Duty. 


To prove a claim of breach of fiduciary duty, the plaintiff must prove that 
it is more likely than not that the following facts occurred: 


First, that the plaintiff placed trust and confidence in the defendant; 


Second, that there was a great disparity of position and influence between 
the parties and favoring the defendant; 


Third, that the defendant engaged in. = Ss [cor allowed] trans- 
actions favorable to the defendant __====SSs[or a third party] and 
adverse to the plaintiff in the course of their relationship; and 


Fourth, that the plaintiff has damages or losses caused by the defendant’s 
breach of fiduciary duty to the plaintiff. 


COMMENT 
Cianchette v. Cianchette, 2019 ME 87, q7 33~—38. 
Ramsey v. Baxter Title Co., 2012 ME 113, 49 7-10. 
Stewart v. Machias Sav. Bank, 2000 ME 207, {9 9-11. 


The above instruction relates to a claim by an individual plaintiff 
against another individual or corporation for losses caused in a 
transaction or transactions with the plaintiff. Very different elements 
and proof requirements may be necessary for instruction in a stock- 
holder or corporate breach of fiduciary duty claim against corporate 
management, directors, or other stockholders in cases involving the 
business judgment rule. See WahicoMetroflex, Inc. v. Baldwin, 2010 ME 
26, 9 14-19; Rosenthal v. Rosenthal, 543 A.2d 348, 351-54 (Me. 
1988). Instruction for such claims would have to be developed after 
review of the state law applicable to such claims. 

A common law undue influence claim involves issues similar to a 
breach of fiduciary duty claim. The elements of an undue influence 
claim were outlined in Estate of Gagnon, 2016 ME 129, J 10, indicating 
that the proponent of an undue-influence claim must prove both (1) the 
existence of a confidential relationship, and (2) the superior party’s 
receipt of a benefit flowing from the relationship, to create a presump- 
tion of undue influence, citing Theriault v. Burnham, 2010 ME 82, {6 
n.2, 2 A.3d 324. Once the presumption of undue influence is estab- 
lished, the burden shifts to the benefitted party to demonstrate affirma- 
tively that he or she “transacted” with entire fairness and that the 

_ transaction was free of any undue influence affecting the other party’s 
interests, citing Albert v. Albert, 2015 ME 5, { 8, 108 A.3d 388. 
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§ 7-36 Conversion. Instruction. 


To prove the claim of conversion, the plaintiff must prove, by a 
preponderance of the evidence, the following facts: 


1. The defendant took possession of [_._sthe property]; 


2. The plaintiff has a property interest in [_.tttmt_ the property]— 
that is, that she owned [_________ the property] or had another 
interest in[_._Esthe property] that entitled her to possess 
[__ sthe property] to the exclusion of the defendant]; 


3. The plaintiff had the right to possess [___t_____ the property] 
at the time it was taken; and 


4. [The plaintiff demanded that |_WWH+=SEsesthe ~ property] be 
returned to her, but the defendant refused to return [ 
the property]]. 


COMMENT 
Withers v. Hackett, 1998 ME 164, {J 6-8. 


A plaintiff need only demand return of property where the holder 
took the property rightfully. Withers v. Hackett, 1998 ME 164, J 7. 
Where the circumstances show a demand would be useless, a demand 
is not necessary. Withers v. Hackett, 1998 ME 164; General Motors 
Acceptance Corp. v. Anacone, 160 Me. 53, 83, 197 A.2d 506 (1964). 
Thus, in some circumstances, the fourth fact above need not be proven 
to support a verdict. 

In instruction, the specific item should be defined to replace the 
generic term “the property.” 


Conversion damages and lost profits as part of conversion damages 
are addressed in Newbury v. Virgin, 2002 ME 119, {q] 16-20. 


§§ 7-37-7-39 [Reserved]. 


7-55 


REPRESENTATIVE CIVIL INSTRUCTIONS § 7-40 


DISCRIMINATION, ABUSE OF PROCESS, EXCESSIVE FORCE 


§ 7-40 Employment Discrimination. Instruction. 


[The plaintiff] presents a claim of employment discrimination. For a claim 
of employment discrimination, [the plaintiff] must prove it is more likely 
than not that: 


1. 


[The plaintiff] [engaged in a constitutionally or statutorily protected 
activity] [was a qualified individual with a constitutionally or 
statutorily protected status]; 


[The employer] subjected [the plaintiff] to adverse employment 
action, [e.g., discharge, discipline, denial of promotion or pay 
raise]; 

[The plaintiff's] [protected activity, e.g., speech, whistleblowing, or 
protected status, e.g., gender, race, disability] was a motivating 
factor for [a cause of] [the employer’s] adverse action; and 


[{The defendant] was acting under color of state law: A person acts 
under color of state law when a person acts or purports to act in the 
performance of official duties under any state, county, or municipal 


law, ordinance or regulation.] 


COMMENT 


The above is a very rough outline of an employment discrimination— 
civil rights violation instruction that can be adjusted to address 
employment or other discrimination actions. As with other instructions, 
names of parties should be used rather than generic terms like 
“plaintiff,” “defendant,” or “employer.” 

See Walsh yv. Town of Millinocket, 2011 ME 99, JY 16-17, 24-26, 
30-31; Bowen v. Department of Human Services, 606 A.2d 1051, 1054 
(Me. 1992). Any instruction must be drafted to address the particular 
facts and statute at issue. 


For example, slightly different elements of proof may apply for a 
claim of a discriminatory decision not to hire an individual. See Russell 
v. ExpressJet Airlines, Inc., 2011 ME 123, { 11 (plaintiff must show that 
(1) plaintiff is a member of a protected class; (2) plaintiff applied for 
and was qualified for an open position the employer was seeking to fill; 


(3) plaintiff was not hired for that position; and (4) the position was 


later filled by a person who is not a member of the protected class). 
Similarly, a constructive discharge claim would require a different 


instruction on the adverse employment action element of the claim. See 
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Levesque v. Androscoggin County, 2012 ME 114. 


Depending on the statute alleged to be violated, model civil jury 
instructions for the various circuits, keyed to the particular statute, may 
be referenced. The Law Court looks to federal case law for guidance in 
actions brought directly under federal laws or under the Maine Human 
Rights Act, 5 M.R.S. §§ 4551-4634. See Scott v. Androscoggin County 
Jail, 2004 ME 143, { 16; Bowen v. Department of Human Services, 606 
A.2d 1051, 1054-55 (Me. 1992). However, federal case law is not 
controlling when a Maine statute differs from federal law addressing a 
similar point. See Whitney v. Wal-Mart Stores, Inc., 2006 ME 37, {{ 15, 
27. 

Burden of Proof: Burden Shifting Limited Before Jury 

The plaintiff has the ultimate burden of proving a discrimination 
claim. Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 143, 
120 8. Ct. 2097, 147 L. Ed. 2d 105 (2000). See also Fuhrmann vy. 
Staples the Office Superstore East, Inc., 2012 ME 135, { 13. At trial, a 
defendant will prevail if the jury determines that the plaintiff failed to 
prove either an adverse employment action or an improper motive as a 
cause for the employer’s action, or if the jury finds that the defendant 
has affirmatively proven that the alleged adverse action was motivated 
by a legitimate nondiscriminatory purpose. Allocation of the burden of 
proof for exceptions or justifications pursuant to the antidiscrimination 
laws is addressed in Meacham y. Knolls Atomic Power Lab., 554 U.S. 
84, 128 S. Ct. 2395, 2400, 171 L. Ed. 2d 283 (2008). 


Many discrimination claims are initially subject to a three part 
allocation of burden of production and order of presentation of proof 
based on McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-05, 93 
S. Ct. 1817, 36 L. Ed. 2d 668 (1973). This burden-shifting framework 
for an employment discrimination case is concisely discussed in Stanley 
v. Hancock County Comm'rs, 2004 ME 157, 4 12, and Doyle v. Dep't of 
Human Servs., 2003 ME 61, {J 14-15. The burden-shifting analysis is 
primarily a tool for pre-trial judicial review of the validity of the claim, 
usually by a motion for summary judgment, See Palmquist v. Shinseki, 
689 F.3d 66, 71 Cist Cir. 2012). 


Palmquist involved application of the McDonnell Douglas three-part 
test in a jury trial. In that context, the First Circuit cautioned that when 
“the employee makes out a prima facie case of retaliation and the 
employer proffers a justification for the challenged action, the McDon- 
nell Douglas framework, with its intricate web of presumptions and 
burdens, becomes an anachronism,” Jd. 


The First Circuit further observed that at trial, “t]he jury, unaided by 
any presumptions, must simply answer the question of whether the 
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employee has carried the ultimate burden of proving retaliation.” Jd. 


The risk that instruction on this burden-shifting process may confuse 
jury attention on the plaintiffs ultimate burden of proof has caused the 
Eighth Circuit to recommend that “[i]t is unnecessary and inadvisable 
to instruct the jury regarding the three step analysis of McDonnell 
Douglas Corp. v. Green .. ..” MODEL CIVIL JURY INSTRUCTIONS, 
Highth Circuit Committee Comments to § 5.01. 


Motivating Factor: Substantial Factor: Causation 

The term “motivating factor” is widely used in model jury instruc- 
tions for discrimination cases. It is viewed as a term “‘of such common 
usage that it need not be defined.” Jd. In Mt. Healthy City Sch. Dist. Bd. 
of Educ. v. Doyle, 429 U.S. 274, 287, 97 S. Ct. 568, 50 L. Ed. 2d 471 
(1977), “motivating factor’ was equated with “substantial factor.” Thus, 
the discrimination at issue must be demonstrated to be a substantial 
factor, although perhaps not the only factor, motivating the adverse 
employment action. Walsh, | 25. “Motivating factor’ may also be 
equated with “cause” in some contexts. See Stanley, J 12, 24. 


Walsh addressed the circumstances under which discriminatory acts 
or animus of one or a minority of members of a multi-member local 
council or commission can be found to be a “substantial factor” or a 
“motivating factor” causing an adverse employment action approved by 
a multi-member body. Walsh, J 26. The Law Court observed that such 
an action should be considered in accordance with ‘established juris- 
prudence for discrimination actions,” with the plaintiff bearing no 
special burdens of pleading or proof. /d., J 2. 


Adverse Employment Action 


The term “adverse employment action” is addressed in Burlington 
Northern & Santa Fe Ry. v. White, 548 U.S. 53, 57, 126 8. Ct. 2405, 165 
L. Ed. 2d 345 (2006) and Lockridge v. Univ. of Me. Sys., 597 F.3d 464, 
472-73 (1st Cir. 2010). 
Hostile Work Environment 
The elements of a hostile work environment basis for a discrimina- 


tion claim are addressed in Johnson v. York Hospital, 2019 ME 176, 
{4 17-18, there referencing a sexual harassment claim. 


Disability Discrimination Issues 
In disability discrimination actions, the complicated relationship of 
the doctrines of a required reasonable accommodation, identification of 
and capacity to perform the essential functions of a position, and the 
business judgment rule that may be subject to varying degrees of 
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deference were addressed in detail in Jones v. Walgreen Co. 679 F.3d 9 
(1st Cir. 2012). 


Individual Supervisor Liability 


The potential for individual supervisor liability when claims are also 
brought against the employer was addressed in Fuhrmann, 2012 ME 
135, $Y22-24 (there determining, with a dissent, that summary 
judgment was properly granted to exclude claims against individual 
supervisors). 


Supervisor liability for employee misconduct in the context of a 42 
U.S.C. § 1983 action, or similar civil rights violation claim has been 
extensively explored by the First Circuit in Ramirez-Lluveras vy. 
Rivera-Merced, 759 F.3d 10, (1st Cir. 2014) where that court listed “a 
number of clear rules governing supervisory liability under § 1983. 
First, the subordinate’s behavior must have caused a constitutional 
violation, although that alone is not sufficient.” (citing Welch v. Ciampa, 
542 B.3d 927, 937 (1st Cir. 2008); Sanchez v. Alvarado, 101 F.3d 223, 
227 (ist Cir, 1996)). 

The First Circuit has also noted that the tort theory of respondeat 
superior, by itself, does not allow imposition of supervisor liability. See, 
Grajales v. PR. Ports Auth., 682 F.3d 40, 47 (Ist Cir. 2012). Proof that 
supervisors were negligent is also insufficient. See, e.g., Ramos v. 
Patnaude, 640 F.3d 485, 490 (ist Cir. 2011); Febus-Rodriguez v. 
Betancourt-Lebron, 14 E.3d 87, 92 (1st Cir. 1994) CLA] supervisor 
cannot be held liable for merely negligent acts.”). 


The First Circuit has noted the importance of showing a strong causal 
connection between the supervisor’s conduct and the constitutional 
violation. See Feliciano-Herndndez v. Pereira-Castillo, 663 F.3d 527, 
533 (ist Cir, 2011) CA] supervisor may not be held liable for the 
constitutional violations committed by his or her subordinates, unless 
there is an affirmative link between the behavior of a subordinate and 
the action or inaction of the supervisor . . . such that the supervisor’s 
conduct led inexorably to the constitutional violation.” (alterations in 
original); Hegarty v. Somerset County, 53 F.3d 1367, 1380 (1st Cir. 
1995) (same). Further, the supervisor’s actual or constructive notice of 
the unconstitutional condition or rights violation is a prerequisite for 
stating any claim. Feliciano-Herndndez, 663 F.3d at 533, 535. 


A plaintiff may prove causation by showing a “known history of 
widespread abuse sufficient to alert a supervisor to ongoing violations.” 
Maldonado-Denis vy. Castillo-Rodriguez, 23 F.3d 576, 582 (1st Cir. 
1994). However, such proof must show “widespread” abuse; “isolated 
instances of unconstitutional activity ordinarily are insufficient . . . to 
show deliberate indifference.” /d. The deliberate indifference inquiry is 
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a three-part test that requires plaintiffs to show: (1) “that the officials 
had knowledge of facts,” from which (2) “the official[s] can draw the 
inference” (3) “that a substantial risk of serious harm exists.” Ruiz-Rosa 
v. Rullan, 485 F.3d 150, 157 (1st Cir. 2007) (alteration in original). 


Under Color of State Law 


The under color of state law instruction in bracketed paragraph 4 
would be used only when the status of the allegedly discriminatory act 
or actor was in dispute. See Holland v. Sebunya, 2000 ME 160, {{ 11. 
For issues involving use of “under color of state law” claims to seek to 
impose liability on private actors, see Brentwood Academy v. Tennessee 
Secondary Sch, Ath. Ass'n, 531 U.S. 288, 295, 121 S. Ct. 924, 148 L. 
Ed. 2d 807 (2001); Santiago v. Puerto Rico, 655 F.3d 61, 68 (1st Cir. 
2011); Northup v. Poling, 2000 ME 199, 9] 8—14. 


The under color of state law instruction is derived from § 4.40 of the 
Eighth Circuit MODEL CIVIL JURY INSTRUCTION. The comments to 
§ 4.40 note that: 


The court should, if possible, rule on the record whether the conduct 
of the defendant, if it occurred as claimed by the plaintiff, constitutes 
acts under color of state (county, municipal) law and not even instruct 
the jury on this issue. In most cases, the color of state law issue is not 
challenged and the jury need not be instructed on it. If it must be 
instructed, this instruction should normally be sufficient. 


Td. at 65. 


For discussion of damages issues in employment discrimination and 
civil rights cases, see section 7-41. 


§ 7-40A 


§ 7-40A 
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Whistleblowers’ Protection Act: Instruction. 


To prove a claim of violation of rights under the Whistleblowers’ 
Protection laws, [the plaintiff] must prove, by a preponderance of the 
evidence, that: 


1. 


[The plaintiff], acting in good faith, reported to [the defendant] [a 
government agency]; 


A [condition] [practice] [act or acts] that [the plaintiff] had 
reasonable cause to believe (i) was a violation of a law, rule, or 
regulation of [a government agency]; [or] (11) would put at risk the 
health or safety of [the plaintiff] or any other individual; 


[The plaintiff] was discharged from [her] employment [or the terms, 
conditions, location or privileges of the plaintiff's employment were 
adversely changed]; and 


[The plaintiff's] actions reporting [the condition or practice] to [the 
government agency] made a difference in (the defendant’s] decision 
to [discharge the plaintiff from employment]. If you find that the 
evidence indicates that there is more than one cause or factor that 


led to the defendant’s decision to [discharge] the plaintiff, then, to 


render a verdict for [the plaintiff], you must find that it is more 
likely than not that the plaintiff's actions reporting [the condition] 


made a difference in the decision to [discharge] the plaintiff. 


COMMENT 

The evidence to support a claim of unlawful retaliation under the 
Whistleblowers’ Protection Act (WPA), must demonstrate that a plain- 
tiff: (1) engaged in activity protected by the WPA; (2) experienced an 
adverse employment action; and (3) a causal connection existed 
between the protected activity and the adverse employment action. 
Pushard v. Riverview Psychiatric Center, 2020 ME 23, { 15 (address- 
ing, at {J 17~27, two different types of WPA claims); Johnson v. York 
Hospital, 2019 ME 176, { 23; Brady v. Cumberland County, 2015 ME 
143, { 14. 


The instruction above is a very general outline of an instruction for 
an action for violation of the WPA, 26 M.R.S. §$§ 831-840. It must be 
adjusted for the particular issues presented in the case before the court. 
The Act itself specifies five different types of events that may create a 
cause of action. 26 M.R.S. §§ 833(1)(A)—(E). Paragraph number 2 of 
the draft instruction includes only two of those alternatives. Note also 
that, regarding paragraph 2, a subjective belief alone is insufficient to 
meet the WPA’s “reasonable cause” requirement. Pushard, | 16 n.3. 


ee 
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Only alternatives to support a claim that are generated by the evidence 
should be referenced in an instruction, 


To add clarity for the jury, when possible, specific names of 
individuals, organizations, actions, or events should be substituted for 
the words that appear in brackets in the draft. If the case involves a 
decision to discharge the plaintiff from employment, either the term 
“discharge” referenced in the statute, or the term “terminate” could be 
used in the instruction, depending on the preference of counsel and the 
court. 


Proper instruction for a WPA action, and particularly the causation 
standard, as addressed in paragraph number 4 of the draft instruction, 
was discussed in Caruso v. The Jackson Laboratory, 2014 ME 101, 
(11-14, 17. See also Brady, { 16 (a causal connection exists when the 
alleged retaliation was a substantial, even though perhaps not the only, 
factor motivating the adverse employment action). Application of the 
WPA is also discussed in Lee v. Town of Denmark, 2019 ME 54. 


Brady, at [{ 25—40 also addressed the difficulty of applying the three 
step burden shifting analysis of McDonnell Douglas Corp. v. Green, 
411 U.S. 792, 802-805 (1973) to summary judgment practice in WPA 
cases. As noted in the Comment to section 7-40, the McDonnell 
Douglas burden shifting analysis should not be applied in jury trials and 
jury instructions. 


Preemption of WPA claims by operation of the federal Labor 
Management Relations Act, 29 U.S.C. § 185(a) and WPA, § 37 is 
addressed in detail in Nadeau v. Twin Rivers Paper Co., LLC, 2021 ME 
16. 
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§ 7-41 Damages: Employment Discrimination. Instruction. 


The damages which you may consider in this case, which must be proven 
by a preponderance of the evidence are in three categories: 


First, you must determine the amount of any wages and fringe benefits the 
plaintiff would have earned in his employment with the defendant if he had 
not been discharged on___——SE [fill in date of discharge] through the 
date of your verdict, minus the amount of earnings and benefits that the 
plaintiff received from other employment during that time. 


Second, you must determine the amount of any future wages and fringe 
benefits the plaintiff would reasonably have earned in his employment with 
the defendant from the date of your verdict through [specify cut-off date for 
any “front pay” award] minus the amount of earnings and benefits the 
plaintiff will reasonably receive from other employment during that time. 


Third, you must determine the amount of any other damages sustained by 
plaintiff, such as [list damages supported by the evidence]. 


You must enter separate amounts for each type of damages in the verdict 
form and must not include the same items in more than one category. 


COMMENT 

The instruction, as drafted, assumes it would have been preceded by 
the general damages instruction in section 7-101. The exact nature of 
damages that may be recoverable may be effected by the law under 
which the action is brought. Beyond “back pay” and “front pay” in 
employment cases, recoverable damages in some civil rights actions 
may include: future pecuniary losses, emotional pain, suffering, incon- 
venience, mental anguish, loss of enjoyment of life, and other nonpe- 
cuniary losses, 42 U.S.C. § 1981a(b)(3). Damages may include the 
value of fringe benefits, but only if the employee proves that he or she 
incurred out-of-pocket expenses for the same or equivalent benefits 
following the challenged employment action. Ginn v. Kelley ‘Pontiac- 
Mazda, Inc., 2004 ME 1, [J 7-13. 


The instruction assumes that the “back pay” and “front pay” issues 
go to the jury. However, the issue of whether a back pay or a front pay 
calculation is a question for the jury or the court may be heavily 
dependent upon the statutory basis for the claim. In Ginn the Law Court 
stated that: “The award of back pay is an equitable remedy under the 
Maine Human Rights Act, and the determination of its amount is left to 
the trial court and not the jury,” id., [ 7, citing 5 M.R.S. § 4613(2)(B)(2). 
In a footnote, the Law Court indicated that the parties had not raised and 
the Court did not address the trial court’s authority to award back pay 
without a reinstatement order. /d., | 7 n.3. Some circuit court of appeals 
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Opinions suggest some uncertainty as to whether “front pay” is a legal 
damages question or an equitable remedy in lieu of reinstatement. See 
Kramer Logan County School Dist. No. R-1, 157 F.3d 620, 625-26 (8th 
Cir. 1998); Doyne v. Union Elec. Co., 953 F.2d 447, 450-51 (8th Cir. 
1992). 


Resolution of issues regarding “back pay,” “front pay,” and reinstate- 
ment, when those issues were decided by the trial court, was addressed 
in Walsh v. Town of Millinocket, 2011 ME 99, YJ 34-42. 


If “front pay” is submitted to the jury, the court may decide to set a 
time limit beyond which an award of future damages would be too 
speculative. See Hybert v. Hearst Corp., 900 F.2d 1050, 1056-1057 (7th 
Cir. 1990). But see Neufeld v. Searle Laboratories, 884 F.2d 335, 341 
(8th Cir. 1989) (on facts of case, plaintiff presumptively entitled to front 
pay through normal retirement age). See also Snow v. Villacci, 2000 ME 
127, { 16 (discussing lost earning opportunities damages). 

The damages for a civil rights based employment claim are charac- 
terized slightly differently from a standard breach of employment 
contract claim as reviewed in Sargent v. Tomhegan Camps Owners 
Ass’n, 2000 ME 58, {J 6-9. In Sargent, the Law Court stated that “the 
measure of damages from an employer’s breach of an employment 
contract is the amount of wages that would be due the employee under 
the contract, less any amount of wages actually earned by the employee 
or that could have been earned by reasonable diligence.” Sargent v. 
Tomhegan Camps Owners Ass’n, 2000 ME 58, 76. However, the 
deduction of wages from another job only applies. where the second job 
is incompatible with continued performance under the employment 
contract. There is no deduction where the employee could have held the 
other job as a second job while performing the original job. See id. {7 
& 8. See also Lisbon School Comm. v. Lisbon Education Ass’n, 438 
A.2d 239, 244 n.5 (Me. 1981). 
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§ 7-42 Malicious Prosecution. Instruction. 


In an action for malicious prosecution, the plaintiff must prove, by a 
preponderance of the evidence, that: 


1. The defendant initiated, procured or continued the criminal action 
without probable cause, that is without reasonable grounds to 
believe that the party against whom the action was initiated had 
committed the charged offense; 


2. The defendant acted with malice; and 
3. The plaintiff received a favorable termination of the proceedings. 


“Reasonable grounds” is information sufficient to justify a person who is 
calm, and not governed by passion, prejudice or lack of ordinary caution and 
care, in believing that a person committed the charged offense. 


“Malice” means ill will toward the plaintiff or reckless disregard as to 
whether the actions defendant initiated were supported by the facts. 


COMMENT 
Trask v. Devlin, 2002 ME 10, 4@ 11-12. 
Davis v. Currier, 1997 ME 199 ¥ 4, 704 A.2d 1207, 1208. 
Gray v. State, 624 A.2d 479, 483 (Me. 1993), 
Price v. Patterson, 606 A.2d 783, 785 (Me. 1992), 


Pepperell Trust Co. v. Mountain Heir Financial Corp., 1998 ME 46 
states that malicious prosecution claims are based on wrongful use of 
criminal proceedings as distinguished from the separate wrongful use of 
civil proceedings claim. See section 7-43. Favorable termination of the 
criminal action is a necessary prerequisite to a malicious prosecution 
claim. 


Malicious prosecution cases may present mixed questions of fact for 
the jury and law for the court. The existence of circumstances alleged 
to show probable cause are viewed as questions of fact for the jury. 
Whether, supposing the alleged circumstances to be true, they constitute 
probable cause, is a question of law for the court, Price v. Patterson, 
606 A.2d 783, 785-786 (Me. 1992); Humphries v. Parker, 52 Me. 502, 
504-505 (1864). 

Where a state law remedy for malicious prosecution is available, a 
malicious prosecution claim generally cannot be brought against a 
public official as a Federal Civil Rights Action, 42 U.S.C. § 1983. 
Richards v. Town of Eliot, 2001 ME 132, {@ 21-22. 


Malicious prosecution claims are sometimes confused with abuse of 
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process claims. Abuse of process involves the claim that the defendant 
directly initiated or used a court decument or process for an improper 
purpose. Malicious prosecution involves a defendant giving informa- 
tion without reasonable grounds to believe an offense had been 
committed to another—usually a law enforcement officer or prosecutor— 
which results in the other person charging the plaintiff with an offense. 


Malicious prosecution is similar to some aspects of the tort of false 
imprisonment. However, false imprisonment requires an additional 
element of the defendant physically assisting in the restraint or 
otherwise interposing herself in a physical conflict. See Holland v. 
Sebunya, 2000 ME 160, { 19. 


When a public official is a defendant in a malicious prosecution 
action, viability of the action may depend on whether the public official 
is entitled to qualified immunity. The U.S: Supreme Court addressed 
qualified immunity for public officials’ actions in detail in Kisela v. 
Hughes, 584 U.S. ___, 138 S. Ct. 1148, 200 L. Ed. 2d 449 (2018). 
While that opinion addressed qualified immunity in the context of an 
excessive force complaint, the standards for application of qualified 
immunity that it addressed apply generally to misuse of power claims 
against public officials. Those standards ate: (1) “Qualified immunity 
attaches when an official’s conduct doés not violate clearly established 
statutory of constitutional rights of which a reasonable person would 
have known.” Jd. 1152 (quoting White v. Pauly, 580 U.S. __, 137 S. 
Ct. 548, 196 L. Ed. 2d 463 (2017) (per curiam)); (2) “Because the focus 
is on whether the officer had fair notice that her conduct was unlawful, 
reasonableness is judged against the backdrop of the law at the time of 
the conduct.” Jd. 1152 (quoting Brosseau v. Haugen, 543 U. S, 194, 
198, 125 S. Ct. 596, 160 L. Ed. 2d 583 (2004) (per curiam)); (3) 
Although “this Court’s case law does not require a case directly on 
point for a right to be clearly established, existing precedent must have 
placed the statutory or constitutional question beyond debate.” Jd, 1152 
(quoting White, 196 L. Ed. 2d at 468); (4) “In other words, [qualified] 
immunity protects all but the plainly incompetent or those who 
knowingly violate the law.” Jd. 1152 (quoting White, 196 L. Ed. 2d at 
468). 

See section 7-55, Defamation—With Law Violation Reporting Privi- 
lege; section 7-43, Wrongful Use of Civil Proceedings; section 7-44, 
Abuse of Process. 
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§ 7-43 Wrongful Use of Civil Proceeding. Instruction. 


In an action for wrongful use of civil proceedings, the plaintiff must 
prove, by a preponderance of the evidence, that: 


1. The defendant initiated, procured or continued a civil proceeding 
without probable cause, that is without reasonable grounds for the 
action; 

2. With a primary purpose other than that of securing the proper 
adjudication of the claim upon which the proceedings were based; 
and 


3. The proceedings have terminated in the plaintiffs favor. 


“Reasonable grounds” is information sufficient to justify a person who is 
calm, and not governed by passion, prejudice or lack of ordinary caution and 
care, in believing that there is a factual and legal basis for the action. 


COMMENT 
Pepperell Trust Co. v. Mountain Heir Financial Corp., 1998 ME 46. 
Gray v. State, 624 A.2d 479, 483-484 (Me. 1993). 


- The Pepperell Trust opinion at {14 discusses the distinctions 
between malicious prosecution (criminal), wrongful use of civil pro- 
ceedings and abuse of process claims. 1998 ME 46, { 14. 


Favorable termination of the offending proceeding is an essential 
element of the claim. Thus, a wrongful use of civil proceedings action 
may not be brought until after the favorable termination. Consequently, 
the action cannot be asserted as a counterclaim to the offending action. 
1998 ME 46, 9 16-19. Some procedural rulings, while ending a case, 
may not qualify as a “favorable termination.” Palmer Development 
Corp. v. Gordon, 1999 ME 22. 

Wrongful use of civil proceedings cases may present mixed questions 
of fact for the jury and law for the court. The existence of circumstances 
alleged to show probable cause are viewed as questions of fact for the 
jury. Whether, supposing the alleged circumstances to be true, they 
constitute probable cause, is a question of law for the court, Price v. 
Patterson, 606 A.2d 783, 785-786 (Me. 1992); Humphries v. Parker, 
52 Me. 502, 504-505 (1864). 
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§ 7-44 Abuse of Process. Instruction. 


In an action for abuse of process, the plaintiff must prove, that it is more 
likely than not that: 


Ly 
Z 


the defendant initiated or used a court document or process; 


in a manner that was not proper in the regular conduct of the 
proceedings; 


with a motive t0.[. 0 injtrel fo delay] the 
plaintiff; and 


resulting in damage to the plaintiff. 


COMMENT 


The elements of an abuse of process claim are (1) the use of process 
in a manner improper in the regular conduct of the proceeding, and (2) 
the existence of an ulterior motive. Jennings v. MacLean, 2015 ME 42, 
{ 6; Nader vy. Me. Democratic Party, 2012 ME 57, 7 38. See also 
Bourisk v. Derry Lumber Co., 130 Me. 376, 156 A. 382, (1931), 


The filing of a lawsuit is a regular use of process, and cannot 
constitute abuse of process, even if the filing is influenced by a 
wrongful motive. Advanced Construction Corp. vy. Pilecki, 2006 ME 84, 
{ 23; Potter, Prescott, Jamieson & Nelson, P.A. v. Campbell, 1998 ME 
70, { 7. Abuse of process claims arise when litigants misuse individual 
legal procedures such as discovery, subpoenas, or procedures for 
obtaining an attachment or a lien after a lawsuit is filed. Advanced 
Construction, { 23. A material misstatement of fact in support of such 
procedures may constitute abuse of process. Id. However, sending a 
letter to another party was not “process,” as the letter was not a legal 
procedure, even if the letter suggested that a proper process would be 
sought from the court. Jennings, 2015 ME 42, { 8. 


In fashioning a jury instruction, the term “ulterior” may not be very 
helpful. A more specific instruction on the nature of the motive that 
must be proven should be fashioned, depending on the facts of the case. 


See section 7-42, Malicious Prosecution; section 7-43, Wrongful Use 
of Civil Proceedings. 
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§ 7-45 Excessive Force; Qualified Immunity. 


In Lachance v. Town of Charlton, 990 F.3d 14 (1st Cir. 2021), the First 
Circuit addressed in considerable detail the application of the doctrine of 
qualified immunity to the standards for proof of a civil rights violation and 
excessive use of force claim in a case arising out of local officers’ restraint 
of a person in the midst of a medical emergency. The length of the court’s 
discussion and range of issues considered do not promote summarizing the 
court’s opinion into a concise standard. However, the opinion does outline 
the issues that must be addressed in an excessive force claim with a qualified 
immunity issue, a matter that has become subject to considerable attention 
in the past year. The opinion provides useful guidance on what must be 
addressed when such a claim may be presented to a jury. 


§§ 7-46-7-49 [Reserved]. 
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DEFAMATION, HARM TO REPUTATION 


§ 7-50 Slander. Instruction. 


The plaintiff is claiming slander by the defendant. The plaintiff must prove 
slander by a preponderance of the evidence. 


A statement is slander [__..--_-___ per se] if the plaintiff proves by a 
preponderance of the evidence that the defendant’s statement: 


1. [Suggested that the plaintiff was dishonest in her business dealings. ] 
[Disparaged the plaintiff's character by suggesting she was dishon- 
est in her business dealings]; and 


2. Had a direct tendency to injure the plaintiff in her occupation or 
profession. 


If you find that the plaintiff has proven that she was slandered by a 
preponderance of the evidence, you may award plaintiff damages to 
reasonably compensate the plaintiff for 


1. Any specific losses or expenses caused by the slander; and 


2. Any mental suffering, humiliation, embarrassment or damage to 
plaintiff’s reputation or professional standing proven to have been 
caused by the slander. 


COMMENT 


The suggested instruction is for a slander per se case where a 
statement is made that disparages plaintiff's reputation or character in a 
way that is alleged to harm a plaintiff’s business or professional 
standing. In such cases, if the slander per se criteria are met, the plaintiff 
need not prove the falsity of the statement. Instead, the truth becomes 
an affirmative defense. Haworth v. Feigon, 623 A.2d 150, 158 n.6 (Me. 
1993); Picard v. Brennan, 307 A.2d 833, 834-835 (Me. 1973). Malice 
is implied as a matter of law in slander per se cases. Saunders v. 
VanPelt, 497 A.2d 1121, 1124-1125 (Me. 1985). A plaintiff need not 
prove special damages to recover compensatory damages when falsely 
spoken words impugn the plaintiff's profession, occupation or official 
status. Gautschi v. Maisel, 565 A.2d 1009, 1011 (Me. 1989). The law of 
slander per se is extensively discussed in Marston v. Newavom, 629 
A.2d 587 (Me. 1993). 


In the representative instruction, the phrase “per se” is in parenthesis 
because it is a legal term of art that probably does not need to be 
mentioned to the jury. 


Paragraph #1 of the instruction is offered in two alternatives—the 
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first probably more understandable, the second probably more techni- 
cally correct. 


See section 7-51, Defamation below, section 7-95 Slander of Title 
below. 
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§ 7-51 Defamation. Instruction. 


Plaintiff is claiming defamation by the defendant. To prevail in the 
defamation action, the plaintiff must prove that each of the four elements of 
defamation more likely than not occurred. The four elements are that: 


1. Defendant made a false statement about the plaintiff; 


2. To a third person [in a manner that caused publication of the 
statement to third persons]; 


Uo 


(The defendant knew the statement was false or made the statement 
with reckless disregard as to whether it was false. “Reckless 
disregard” means a high degree of awareness of probable falsity or 
serious doubt as to the truth of the statement] [The defendant was 
negligent in making the statement based on the information 
available to her]; and 


4. Publication of the false statement caused specific harm to the 
plaintiff [to the plaintiff's reputation in the community]. 


COMMENT 


The “more likely than not” standard for the burden of proof is 
addressed in section 7-11. 


The reference to negligence as an alternative in the instruction is 
based on the discussion of common law negligence in Withers v. 
Hackett, 1998 ME 164, 7 9. See also Morgan v. Kooistra, 2008 ME 26, 
{ 26. However, the “negligence” alternative should be used with 
caution. The “knew” or “reckless disregard” alternative is the more 
common fault or state of mind usage for defamation claims. The 
definition of “reckless disregard,” addressed in paragraph 3, is derived 
from Rippett v. Bemis, 672 A.2d 82, 87 (Me. 1996). 


The elements of defamation are summarized in Waugh v. Genesis 
Health Care LLC, 2019 ME 179, { 10. The plaintiff in a defamation 
action must prove that the published statements were defamatory, 
meaning that the statements harmed his or her reputation so as to lower 
him or her in the estimation of the community. Ballard v. Wagner, 2005 
ME 86, J 10; Schoff v. York County, 2000 ME 205, { 9 n.3. The plaintiff 
must also prove that the defamatory statements were false. Schoff, J 9. 
While there is generally no liability for a true statement, a true but 
incomplete statement may be actionable if the statement falsely imputes 
criminal conduct to the plaintiff or if the omission of additional 
information renders the true statement false and defamatory. Schoff, 
qq 10-11. 


A false statement must be “an assertion of fact, either explicit or 
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implied, and not merely an opinion, provided the opinion does not 
imply the existence of undisclosed defamatory facts.” Lester v. Powers, 
596 A.2d 65, 69 (Me. 1991). A statement of opinion may be actionable 
if it implies the existence of undisclosed defamatory facts. Ballard v. 
Wagner, 2005 ME 86, ¥ 12; Lester v. Powers, 596 A.2d 65, 71 (Me. 
1991). “{T]he crucial difference between statement[s] of fact and 
opinion depends upon whether ordinary persons hearing or reading the 
matter complained of would be likely to understand it as an expression 
of the speaker’s or writer’s opinion, or as a statement of existing fact.” 
Caron v. Bangor Publ’g Co., 470 A.2d 782, 785 (Me. 1984). In 
assessing whether words are defamatory, they must be “taken in their 
ordinary and usual meaning.” Judkins v. Buckland, 149 Me. 59, 64 
(1953). 


Regarding paragraph 4 in the instruction, note that in some instances, 
a false statement may be “libel per se,” meaning it is actionable 
irrespective of a showing of any specific harm, if the statement accuses 
a person of a crime or harms a person’s professional or occupational 
reputation, Ballard, J 10; Withers v. Hackett, 1998 ME 164, {{ 9-10; 
Lester v. Powers, 596 A.2d 65, 69 (Me. 1991); Picard v. Brennan, 307 
A.2d 833, 834 (Me. 1973). See also Galarneau v. Merrill Lynch et al., 
504 F.3d 189, 203-204 (1st Cir. 2007) (discussing Maine law on 
damages issues in a libel per se case); and see section 7-50 discussing 
slander. 


In Withers v. Hackett, the Law Court took a restricted view of the 
special or specific harm that is necessary to make defamation action- 
able: 

The loss of reputation or social standing alone are insufficient 
to subject the publisher to liability. However, if the plaintiff can 
show that the loss of reputation or social standing resulted in a 
loss of material advantages, then the loss can be considered a 
special harm. Once the plaintiff has shown special harm, he can 
recover not only for special harm, but for the general loss of his 

reputation and any emotional distress or other bodily harm of 

which the slander is the legal cause. Emotional distress is not 
special harm. 
Withers v. Hackett, 1998 ME 164, 99 9-10 (citations omitted). 


This holding appeared to modify an earlier ruling, Bakal v. Weare, 
583 A.2d 1028 (Me. 1990). Bakal indicated that a statement could be 
actionable, even without specific damages, if it is “defamatory”; that is, 
“if it tends so to harm the reputation of another as to lower him in the 
estimation of the community or to deter third persons from associating 
or dealing with him.” Bakal v. Weare, 583 A.2d 1028, 1029 (Me. 1990). 
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The opinion in Ballard v. Wagner, 2005 ME 86, J 10 may move back 
toward this earlier view. See also Galarneau, 504 F.3d 189, 203-204. 


The damages or loss of reputation must arise from the alleged 
defamatory statement prior to the filing of the action. Further publica- 
tion of the alleged defamatory statement resulting from filing the 
defamation action cannot generate the damages necessary to make the 
defamation claim viable. Shay v. Walters, 702 F.3d 76, 83 (1st Cir. 
2012). 


The preponderance of evidence or more likely than not burden of 
proof applies to prove defamation and to demonstrate that any privilege 
was abused. However, a demonstration that the defendant knew a 
statement was false and that it was made with actual malice, proven to 
the clear and convincing evidence standard of proof, is required to 
overcome privileges, such as criticism of public officials, arising from 
the First Amendment. See section 7-54. See also Plante v. Long, 2017 
ME 189, J§[ 9-19; Beal v. Bangor Publ’g Co., 1998 ME 176, {{ 7-8; 
Lester v. Powers, 596 A.2d 65, 69-70 (Me. 1991); see also New York 
Times v. Sullivan, 376 U.S. 254, 279-280 (1964): Fiacco vy, S.A.E. 

_ Fraternity, 528 F.3d 94, 99 (1st Cir. 2008). ) 


By statute, the clear and convincing standard also applies to proof of 
lack of good faith when the statement at issue is one by an employer to 
a prospective employer about an employee’s job performance. See 26 
M.R.S. § 598 and comment to section 7-53. 


For damages, see section 7-52. 


See section 7-50, Slander; sections 7-53 and 7-54, Conditional 
Privileges; section 7-55, Defamation—With Law Violation Reporting 
Privilege. 
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§ 7-52 Defamation—Damages. Instruction. 


A sum to reasonably compensate the plaintiff for any mental suffering, 
humiliation, embarrassment, harm to reputation, and loss of social standing 
caused by defendant’s publication of a false statement. 


COMMENT 


The above are the types of harms for which general damages may be 
recovered in a defamation action, as indicated by the Law Court in 
Rippett v. Bemis, 672 A.2d 82, 87-88 (Me. 1996). Emotional distress 
damages are deemed to be “subsumed” in these damages and thus are 
not separately recoverable in a defamation action. Rippett v. Bemis, 672 
A.2d 82. In fact, failure of a defamation action can bar a negligent 
infliction of emotional distress claim arising out of the same set of facts. 
Shay v. Walters, 702 F.3d 76, 83 (1st Cir. 2012). 


Punitive damages may be recovered if malice can be proven by clear 
and convincing evidence. Rippett v. Bemis, 672 A.2d 82, 89. However, 
the malice that must be proven by clear and convincing evidence to 
obtain punitive damages is different from the malice that must be 
proven by a preponderance of the evidence to overcome a conditional 
privilege in a defamation case. In Galarneau v. Merrill Lynch, Pierce, 
Fenner & Smith Inc., 504 F.3d 189, 204-205 (ist Cir. 2007), the First 
Circuit stated: 


“Malice” means different things in different contexts... a 
plaintiff may satisfy the malice requirement to overcome a 
conditional privilege by showing that the defendant either knew 
the statement published was false or published the statement 
with reckless disregard as to its falsity. By contrast, to get 
punitive damages, a plaintiff must show that the defendant acted 
with actual ill will toward the plaintiff or in a manner “so 
Outrageous that malice toward a person injured as a result of that 
conduct can be implied.” (citation omitted) 


In Rippett, 672 A.2d 82, 89, the Law Court stated: “[lJanguage 
imputing criminal conduct is actionable per se; malice in law is implied 
and no evidence of ‘malice in fact’ is necessary.” /d. Other damages 
may be recoverable if specific losses, such as a lost job, may be 
attributable to a defamatory statement. See Galarneau, 504 F.3d 189, 
203-204 (discussing Maine law on defamation damages). 


Mitigation issues are addressed in 14 M.R.S. § 153, emphasizing the 
burden on the defendant to prove mitigation. 
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§ 7-53 Defamation: Conditional Privilege—Employment. Instruction. 


In order to prevail on the claim for defamation regarding plaintiff's 
employment qualifications, plaintiff must prove, by a preponderance of the 
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evidence, that: 


li 


the defendant communicated false information to [a third person] 
regarding plaintiff's employment qualifications or performance; and 


the defendant knew the communication was false or spoke with 
reckless disregard as to whether the communication was false—that 
is, the defendant entertained a high degree of awareness of probable 


falsity or serious doubt as to the truth of the statement; or 


the defendant acted entirely out of ill will toward the plaintiff; and 
publication of the false statement caused specific harm to the 


plaintiff. 


COMMENT 
Cole v. Chandler, 2000 ME 104, {9 5-8. 
Lester v. Powers, 596 A.2d 65 (Me. 1991). 


Under 26 M.R.S. § 598, an employer who discloses information 
about a former employee’s job performance to a prospective employer 
is presumed to be acting in good faith and immune from civil liability 
unless lack of good faith is proven by clear and convincing evidence. 
Privileges arising from the First Amendment may also generate a clear 
and convincing standard of proof; see comment to section 7-51. For an 
example of an instruction using both burdens of proof, see section 7-54. 


The Maine Health Security Act, 24 M.R.S. § 2511, provides immu- 
nity from civil liability to persons, particularly health care profession- 
als, who report information about a health care professional’s skills or 
job performance to any appropriate authority. Application of section 
2511 to an employment dispute is extensively addressed in Argereow v. 
Weisberg, 2018 ME 140, {J 14-25. 


Regarding #4 in the representative instruction, note that in some 
instances a statement may be actionable irrespective of a showing of 
any specific harm if the statement accuses a person of a crime or injures 
a person’s professional or occupational reputation. See Ballard v. 
Wagner, 2005 ME 86, 4 10; Lester v. Powers, 596 A.2d 65, 69 (Me. 
1991). 

See section 7-50, Slander; section 7-51, Defamation; section 7-55, 
Defamation—With Crime-Reporting Privilege; section 7-54, Defama- 
tion: Conditional Privilege—Public Official Plaintiff. 
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§ 7-54 Defamation: Conditional Privilege—Public Official Plaintiff. 
Instruction. 


Plaintiff is claiming defamation by the defendant. To prevail, the plaintiff 
must prove the following: 


1. Plaintiff must prove by a preponderance of the evidence that: 
a. Defendant made a false statement about the plaintiff; 


b. to a third person [in a manner that caused publication of the 
Statement to third persons]; and 


2. Plaintiff must prove by clear and convincing evidence that: 


a. the defendant knew the communication was false or spoke 
with reckless disregard as to whether the communication was 
false or not—that is, the defendant entertained a high degree 
of awareness of the probable falsity of the communication, or 


b. the defendant acted entirely out of il! will toward the plaintiff. 


A fact is proven by a preponderance of the evidence when, after 
evaluating all of the evidence, you decide that it is more likely than not that 
the fact sought to be proven is the correct view of the events. 


A fact is proven by clear and convincing evidence when, after evaluating 
all of the evidence, you have an abiding conviction that it is highly probable 
that the fact sought to be proven is the correct view of the events. 


COMMENT 


Conditional privileges are discussed in some detail in Rice v. Alley, 
2002 ME 43, {Wf 19-23, 26. When there is a conditional privilege, as in 
a public official or public figure case, a public official or public figure 
plaintiff must prove actual malice of the defendant speaker by clear and 
convincing evidence; i.e., that the statements were made entirely out of 
ill will or with knowledge of their falsity or with reckless disregard for 
their truth or falsity. Application of the actual malice standard is 
discussed in detail in Plante v. Long, 2017 ME 189, [J 9-19. See also 
Ballard v. Wagner, 2005 ME 86, { 15; Beal v. Bangor Publ’g Co., 1998 
ME 176, {9 6, 10. The representative instruction does not use the term 
“actual malice.” Instead it describes what courts have stated must be 
found by clear and convincing evidence to prove actual malice. 
Application of the actual malice standard is discussed extensively by 
the First Circuit, applying Maine law, in Levesque v. Doocy, 560 F.3d 
82, 90-93 (Ist Cir. 2009). 


The burdens of proof are discussed generally in sections 7-11 and 
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7-13. The terms “preponderance of evidence” and “clear and convinc- 
ing evidence” are used here to signal to the jury that different standards 
of proof are required for different facts that must be proven. 


The differing standard of proof for the “actual malice” portion of the 
claim is based on New York Times Co. v. Sullivan, 376 U.S. 254, 
285-286 (1964). The Law Court analysis in Beal, at J 6, indicates that 
the heightened standard of proof only applies to the actual malice 
portion of the claim. The “actual malice” definition is developed Plante, 
q 18, and Beal, 9 7-8. 


The First Circuit has suggested the following standards for deter- 
mining if one is a public official or public figure: “A public official, 
then, is a person who (1) holds a position of influence over issues of 
public importance, as defined by the position’s inherent attributes; (2) 
has special access to the media as a means of self-help; and (3) assumed 
the risk of diminished privacy upon taking on the position.” Fiacco v. 
S.A.E. Fraternity, 528 F.3d 94, 99 (1st Cir. 2008). 


When a public official is a plaintiff in a defamation action, pretrial issues 
sometimes may arise regarding application of 14 M.R.S. § 556, the 
“anti-SLAPP” statute to the plaintiff's claim. See Desjardins v. Reynolds, 
2017 ME 99, 
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§ 7-55 Defamation—With Law Violation Reporting Privilege. 
Instruction. 


In this case, the plaintiff is claiming defamation by the defendant. The 
elements of defamation must be proven by a preponderance of the evidence. 


A false or erroneous claim that a person has violated the law is defamation 
if that claim is made to a third person. However, there is an exception to this 
rule. A person may communicate with a law enforcement officer about the a 
violation of the law and that communication, even if in error, is not 
defamation unless it is made with actual malice or without reasonable 
grounds to believe that the claim was true. Thus, to find defamation in this 
case you must find by a preponderance of the evidence that: 


1. The communication to law enforcement officers by the defendant 
regarding [theft] by the plaintiff was not true; and 


2. The communication was made with malice or without reasonable 
grounds to believe that the communication was true. 


Malice or lack of reasonable grounds to believe that the claim was true is 
established if your find: 


(a) That the defendant knew that the communication was false, or 
spoke with reckless disregard as to whether the communication 
was false, or did not have a reasonable basis for a good faith belief 
that the communication was true; or 


(b) That the communication was not made for the purpose of 
apprehension, punishment or prevention of further violations of 
the law by a person who had violated the law. 


Referring a suspected ___=—=——s [theft] to law enforcement with the 
hope of getting restitution for things believed stolen does not establish an 
improper motive or purpose in making a communication to law enforcement. 
An order of restitution is an authorized element of sentencing under the 
Maine Criminal Code. An improper motive or purpose is established only if 
it is proven that the defendant’s dominant purpose in referring the matter to 
law enforcement was some goal other than apprehension, punishment, 
restitution, or prevention of further violations of the law. 


COMMENT 


Any person has a qualified privilege to make statements to law 
enforcement or regulatory agencies regarding the conduct of others, 
where the person making the statement believes in good faith that the 
statement is true and indicates that a statutory standard administered by 
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the agency may have been violated. Truman v. Browne, 2001 ME 182, 
ASP - 


The above example, developed from the case history of Packard v. 
Central Maine Power Co., 477 A.2d 264 (Me. 1984), involves a 
reporting to law enforcement privilege. Invocation of a “qualified” 
privilege adds a requirement that the plaintiff prove malice or knowl- 
edge or recklessness as to falsity and shifts the burden of proof to the 
plaintiff on the issue of truth or falsity of the statement at issue, cf. 
Parker v. Kirkpatrick, 124 Me. 181 (1924); Elms v. Crane, 118 Me. 261 
(1919). 


Issues related to a defamation claim’ arising out of a report or an 
application to a government agency may sometimes be addressed, pretrial, 
pursuant to 14 MLR.S. § 556 (the “anti-SLAPP” statute). See Gaudette v. 
Davis, 2017 ME 86. 
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§ 7-56 Invasion of Privacy: False Light Publicity. Instruction. 


To prevail on the claim of invasion of privacy by false light publicity, the 
plaintiff must prove by a preponderance of the evidence: 


1. The defendant publicized a matter concerning the plaintiff; 


2. That placed the plaintiff before the public in a false light that would 
be highly offensive to a reasonable person; and 


3. The defendant knew of or acted in reckless disregard as to the 
falsity of the publicized matter and the false light in which the 
plaintiff would be placed. 

For purposes of this instruction a matter ts publicized if it is communi- 


cated to the public at large or to so many persons that the matter must be 
regarded as substantially certain to become one of public knowledge. 


COMMENT 

Cole v. Chandler, 2000 ME 104, { 17. 

The tort of invasion of privacy generally is discussed in Estate of 
Berthiawme v. Pratt, 365 A.2d 792, 795 (1976). There the Law Court 
noted that the cause of action may arise from four distinct kinds of 
invasion of interest: 

1. Intrusion upon the plaintiff's physical and mental solitude or seclu- 
sion; 

Public disclosure of private facts; 

Publicity which places the plaintiff in a false light in the public eye; 

and 

4. Appropriation for the defendant’s benefit or advantage of the plain- 

tiff’s name or likeness. Id. 

The Court’s opinion indicates that plaintiff need not prove economic 
loss or special damages to maintain an action for invasion of privacy. 
Id. 

See Schoff v. York County, 2000 ME 205, $f 10-11, regarding 
actionability of incomplete disclosures that are alleged to create a false 
impression. 


§§ 7-57-7-59 [Reserved]. 
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NEGLIGENCE 


§ 7-60 No Inference from Injury or Loss Alone. Instruction. 


The fact that an accident happened or an injury occurred, by itself, does 
not permit you to infer that the accident or injury was caused by negligence 
or by anyone’s fault. 


COMMENT 
Reid v. Town of Mt. Vernon, 2007 ME 125, J 18. 
Rice v. Sebasticook Valley Hospital, 487 A.2d 639, 641 (Me. 1985). 
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§ 7-61 Negligence: Elements. Instruction. 


To prove negligence, the plaintiff must prove that it is more likely than not 
that: (1) the defendant was negligent, and (2) the defendant’s negligence was 
a[_ ss proximate] cause of the plaintiff's injury and consequent 
damages. 


Negligence is doing something that an ordinary, careful person would not 
do, or failing to do something that an ordinary, careful person would do in 
the same situation. It is, in other words, the failure to use ordinary care under 
the circumstances, considering all of the evidence in the case. 


COMMENT 


See Addy v. Jenkins, 2009 ME 46, 79. Use of the word “proximate” 
in the representative instruction is not recommended. For most cases 
the word “cause” gives juries sufficient direction regarding the facts 
they must find. For lay jurors, “proximate” may be easily confused with 
“approximate.” 


Sometimes the negligence and causation issue may be posed as a 
single question to the jury, but if there is a significant issue regarding 
negligence or causation, better practice would include separate negli- 
gence and causation questions on verdict forms. See Wilson v. Condon, 
2016 ME 187, #7 10-11. “Separation of the questions of negligence 
and causation on verdict forms is not only permissible but, in many 
instances, may be necessary to avoid jury confusion and allow a more 
accurate and reviewable report of the jury’s verdict.” Jd., J 10. 


A prima facie case of negligence requires a plaintiff to establish four 
elements: (1) a duty of care owed to the plaintiff, (2) a breach of that 
duty, (3) an injury, and (4) causation, that is a finding that the breach of 
the duty of care was a cause of the injury. See Tote v. Knowles, 2021 ME 
51, 4 9; Estate of Smith v. Cumberland County, 2013 ME 13, 16. 


The concept of duty, what it is, and when it is imposed, is discussed 
in detail in Alexander v. Mitchell, 2007 ME 108, 9 15-31. The 
existence of a duty of care is a question of law, while the issue of breach 
of a duty of care is usually a question of fact. Reid v. Town of Mount 
Vernon, 2007 ME 125, { 14. Regarding duty, the Law Court has stated: 


The existence of a duty is a question of law. Duty involves the 
question of whether the defendant is under any obligation for 
the benefit of the particular plaintiff. When a court imposes a 
duty in a negligence case, the duty is always the same—to 
conform to the legal standard of reasonable conduct in the light 
of the apparent risk. 
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Searles v. Trustees of St. Joseph's College, 1997 ME 128, | 5. See also 
Reid, ¥ 15. 


When a claim is based on a failure to act affirmatively to warn, aid 
or rescue, the law imposes no duty to act affirmatively to protect or 
rescue someone from danger unless (1) there is a special relationship 
between plaintiff and defendant that society recognizes as sufficient to 
create the duty; or (2) the dangerous situation was created by the 
defendant. Estate of Cilley v. Lane, 2009 ME 133, ¥ 17-22; Jackson v. 
Tedd-Lait Post No.75, 1999 ME 26, J 7-8. Similar standards apply to 
negligent supervision claims that are also premised on a duty of care 
arising from a special relationship—usually a custodial relationship; an 
alleged breach of the duty or care or protection arising from that 
relationship; and existence of the special relationship at the time of the 
event causing the injury. See Bell v. Dawson, 2013 ME 108, Jf 18-24; 
Gniadek v. Camp Sunshine at Sebago Lake, Inc., 2011 ME 11, 
qi 15-17, 24—27. A negligent supervision instruction is provided in 
section 7-5A, above. 


Some common law doctrines or statutes suggest higher degrees of 
negligence, such as “gross” or “wanton” negligence. The Law Court 
has “rejected the concept of gradations of negligence.” Reliance 
National Indemnity v. Knowles Industrial Services Corp., 2005 ME 29, 
{ 17. Thus, there is no need to attempt to define degrees of negligence, 
beyond the standard definition of negligence itself. 
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§ 7-62 Dangerous Condition of Premises. Instruction. 


To prove negligence, the plaintiff must prove that it is more likely than 
not: first, that the defendant was negligent, and second, that the defendant’s 
negligence was a cause of the plaintiff's injury and consequent damages. 


Negligence is (1) doing something that an ordinary, careful person would 
not do, or (2) failure to do something that an ordinary, careful person would 
do, or (3) [_+_ allowing or] continuing on the premises an unsafe 
condition that an ordinary, careful person would not allow or continue on the 
premises in the same situation. It is, in other words, the failure to use 
ordinary care under the circumstances in maintaining the premises, consid- 
ering all of the evidence in the case. 


In evaluating the question of negligence, if you find that there was an 
unsafe condition of the premises that created a risk of injury to persons using 
the premises, and you find that both the unsafe condition and the risk of 
injury from the unsafe condition was or should have been apparent to 
persons on the premises, then you should recognize the following: 


1. Any person has a duty to take reasonable care for their own safety. 
That duty includes the duty to see what can be seen and to take 
reasonable care regarding risks that can be seen. 


2. Even if an unsafe condition of the premises creates a risk of injury 
that is or should be apparent to persons on the premises, the owner 
of the premises has a duty to warn of or take other reasonable action 
[Ct «correct or avoid the unsafe condition] if the 
owner should anticipate that persons using the premises will 
encounter the unsafe condition because it is advantageous to do so 
[sor because the person is likely to be distracted]. 


COMMENT 


See also section 7-66, Attractive Nuisance, section 7-64, Negligence: 
Snow or Ice, and section 7-63, Foreign Substance. 


A landowner owes a duty of reasonable care to all individuals 
lawfully on the land. Jnkel v. Livingston, 2005 ME 42, ] 5. There are no 
distinctions between licensees and invitees. Jd. However, there may be 
no recovery when a guest enters a part of the premises to which there 
is NO express or implied invitation to go. /d. Persons are not required to 
guarantee the absolute safety of their premises; their duty is to use 
ordinary care to ensure that the premises are reasonably safe, guarding 
against all reasonably foreseeable dangers. Coffin v. Lariat Assocs., 
2001 ME 33, 4 8; Hanson v. Madison Paper Co., 564 A.2d 1178, 1179 
(Me. 1989). 
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When a person is a trespasser, the person in possession of property 
only has a duty to refrain from wanton, willful or reckless behavior that 
may cause injury to the trespasser. Estate of Cilley v. Lane, 2009 ME 
133, | 15. To recover for an injury, a trespasser must prove more than 
negligence; the trespasser must prove that the injury was inflicted by 
wanton or intentional conduct. Id. 


The draft instruction reflects the law regarding obvious or apparent 
risks on premises addressed in Grover v. Boise Cascade Corp., 2003 
ME 45, {{ 6—11. The last three paragraphs of the instruction are for a 
negligence and comparative negligence case. The first numbered 
paragraph addresses what are usually obligations of a plaintiff in an 
apparent unsafe condition of premises case. 


The instruction addressing a duty to warn, even regarding apparent 
unsafe conditions, is developed based on Coffin v. Lariat Assocs., 2001 
ME 33, 12 and Williams v. Boise Cascade Corp., 507 A.2d 576, 577 
(Me. 1986). “A landowner has no duty to warn licensees or invitees of 
open and obvious dangers on the property unless the possessor should 
anticipate the harm despite the knowledge or obviousness of the harm 
to the invitee.” Coffin, J 12. 


Separate duties arise to warn or protect licensees or invitees from less 
obvious dangerous conditions. Further, the duties to licensees or 
invitees differ from those owed to trespassers or unanticipated users, 
see Collomy vy, School Admin. Dist. No. 55, 1998 ME 79, JJ 6-8, 15; 
Brubach v. Almy, 520 A.2d 334 (Me. 1987). There is a separate and 
much more limited duty of care owed by landowners to persons off the 
property for injuries caused by artificial conditions on the property. See 
Bell v. Dawson, 2013 ME 108, {{f 26-31; Radley v. Fish, 2004 ME 87, 
q 10. A landowner has no duty to control natural conditions on the 
landowner’s property for the benefit of persons off the property. /d., 
q 11. However, some artificial (landowner created) conditions on the 
property may give rise to a cause of action for nuisance. See Johnston 
v. Me. Energy Recovery Co., Ltd. P’ship, 2010 ME 52, J 11-17. 


For discussion of applicability of Maine’s Recreational Use Statutes, 
14 MLR.S. § 159-A, see Dickinson v. Clark, 2001 ME 49, J¥ 5-7. For 
review of negligent building design issues, see Mudgett v. Marshall, 
574 A.2d 867 (Me. 1990). 


In some “dangerous condition” cases, there may be an issue of 
whether a defendant has sufficient possession of or relationship to 
premises to be responsible for a condition on the premises. However, 
responsibility determinations tend to focus on foreseeability of injury to 
others from one’s acts rather than technical control of premises 
concems. Colvin v. A R Cable Services-Me, 1997 ME 163, J] 6—9. 
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There is a substantial difference between a property owner’s respon- 
sibility toward a tenant with a lease compared to a licensee with a short 
term use, as in a hotel. Those distinctions are discussed in Benham y. 
Morton & Furbish Agency, 2007 ME 83, {J 15-23. 


For a discussion of issues of landlord responsibility to tenants for 
injuries caused by defective conditions in premises under the tenant’s 
exclusive control, see Young v. Libby, 1999 ME 139, J 9-12 and 
Nichols v. Marsden, 483 A.2d 341 (Me. 1984). When control is disputed 
between landlord and tenant, the burden of demonstrating absence of 
control may shift to the landlord in certain circumstances. Chiu v. City 
of Portland, 2002 ME 8, J 11-14. For a discussion of landlord 
responsibility to third parties for dangerous conditions or pets on a 
tenant’s premises, see Stewart v. Aldrich, 2002 ME 16. 


Questions involving the obligations of owners of college housing or 
fraternities to protect social invitees to those premises from sexual 
assaults and other injuries that may be foreseeable in the college 
housing context were addressed in Brown v. Delta Tau Delta, 2015 ME 
75 and Stanton v. University of Maine Sys., 2001 ME 96. Concluding 
that a national fraternity organization had a duty to exercise reasonable 
care in providing a reasonably safe environment for any social invitee 
to an event at the fraternity house, the Court in Brown, observed: 


Imposing upon a national fraternity that integrates itself into 
its local chapter and onto a college campus a duty to take 
reasonable steps to protect the safety of social invitees at its 
fraternity house is no more onerous or unexpected than the duty 
society imposes upon a university to exercise care in the 
administration of its dormitories... .. 

. . it is certainly foreseeable that turing a fraternity house 
over to college students, where parties and alcohol-related 
events are likely to occur, creates the potential for sexual 
misconduct—a known safety issue on college campuses. 


Brown, 2015 ME 75, {J 27-28. 


The distinction between the special duties that hotels and motels owe 
to guests and their responsibility to persons on the premises, but not as 
guests is addressed in Belyea v. Shiretown Motor Inn, 2010 ME 75, 
{i 6-13. 


7-87 REPRESENTATIVE CIVIL INSTRUCTIONS § 7-63 


§ 7-63 Negligence: Slip and Fall: Foreign Substance. Instruction. 


In this case plaintiff claims that defendant’s negligence resulted in a 
[__-___ foreign substance] on the floor causing his slip and fall and 
consequent damages. To prove liability for the slip and fall, plaintiff must 
prove, by a preponderance of the evidence that: 


1. The presence of the [__.___ foreign substance] on the floor 
(a) created a foreseeable risk of injury and (b) was a cause of 
plaintiffs injury and consequent damages, and 


2A. The defendant caused the [ 
be on the floor; or 


2B. The defendant had actual knowledge of the [ 
foreign substance] on the floor; 


1S Gibco «TM aR foreign substance] was on the floor for such 
a length of time that the defendant should have know about it; or 


foreign substance] to 








2D. The [_W._.séforeign substance] was on the floor as a 
result of a recurrent condition that was foreseeable and created a 
risk of injury. 


COMMENT 
Currier y. Toys ‘R’ Us, 680 A.2d 453 (Me. 1996). 
Dumont v. Shaw’s Supermarkets, Inc., 664 A.2d 846 (Me. 1995). 
Ottinger v. Shaw’s Supermarkets, Inc., 635 A.2d 948 (Me, 1993). 
Milliken y. City of Lewiston, 580 A.2d 151, 152 (Me. 1990). 


Foreign substance slip and fall cases involve injury caused by matter 
on floors that is not expected to be on the floor in the normal course of 
operation of the premises. For that reason, some degree of actual or 
constructive notice or notice of a recurring condition that creates a risk 
of injury is required. These cases are distinguished from dangerous 
condition of premises cases, section 7-62 where the injury causing 
condition may result from normal operation or neglect of the premises. 
However, that distinction may blur as the law regarding recurrent 
condition liability, as articulated in Currier v. Toys ‘R’ Us, Inc. and 
Dumont v. Shaw's Supermarkets, Inc., is developed further. 


The liability factors 2A—2D are stated in the alternative and should be 
used as the facts of the case require. 
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§ 7-64 Negligence: Snow or Ice. Instruction. 


The owner of a building has a duty to use reasonable care to maintain the 
premises in reasonably safe condition. To recover in this case the plaintiff 
must prove by a preponderance of the evidence that: 


1. There was an accumulation of snow and/or ice on the premises that 
was a proximate cause for her injuries; 


2. The snow and/or ice condition had been present for a time of 
sufficient duration prior to plaintiff's injury to enable a reasonably 
prudent person to discover and remedy [._=E sor: warn of] 
it; and 

3. The defendant knew of the snow and/or ice condition and did not 
correct [__. sor: warn of] it, or did not know of the snow 
and/or ice condition but in the exercise of reasonable care should 
have known of and corrected [_.- Ss SS:sC«r:s«arrneed of] the 
condition. 


COMMENT 


A different type of instruction is required for a condition which arises 
as a result of weather than for one which may develop because of poor 
maintenance. In a weather condition case, the instruction must include 
consideration that a defendant must have either notice of, or reasonable 
opportunity to get notice of, the condition and a reasonable opportunity 
to take appropriate steps to correct or warn of the condition prior to the 
injury. 

The above instruction assumes that the plaintiff was properly at the 
premises in question. Thus, it does not get into the invitee versus 
trespasser or common versus private area distinctions which become 
important in some slip and fall cases. 


For general discussion of snow and ice slip and fall cases, see Budzko 
v. One City Center Assoc. L.P., 2001 ME 37, #9 9-16; Poulin v. Colby 
College, 402 A.2d 846 (Me. 1979); Isaacson v. Husson College, 297 
A.2d 98 (Me. 1972). See also section 7-62, Dangerous Condition of 
Premises issues, and section 7-63, Slip and Fall: Foreign Substance. 


In Budzko, applicable to an open, commercial building, the Law 
Court refused to apply the “storm in progress” rule of some other 
jurisdictions that allow clearing activity to be deferred until after a 
storm, regardless of risk to invitees to the premises during the storm. In 
a footnote, the Court stated: “We do not here address the nature of any 
duty to remove snow and ice during a storm in any case where access 
by no invitees or very few invitees, may be reasonably anticipated 
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during the storm.” /d. J 13 n.2. See Case Note, Budzko v. One City 
Center Associates Limited Partnership: Maine’s Unique Approach to: 
Business Owners’ Duty to Remove Ice and Snow, 55 Maine L. Rev. 517 
(2003). 


§ 7-65 


MAINE JURY INSTRUCTION MANUAL 7-90 


§ 7-65 Res Ipsa Loquitur. Instruction. 


If the plaintiff proves by a preponderance of the evidence that: 


1. 


injury to the plaintiff was legally caused by an unexplained 
accident; 


at the time of the injury the instrument causing the injury was under 
the defendant’s control or management; 


in the ordinary course of events, the accident would not have 
occurred in the absence of negligence; and 


other responsible causes, including the conduct of the plaintiff and 
third persons, are sufficiently eliminated by the evidence 


—then you may find that the accident and resulting injury were caused by 
the defendant’s negligence. 


However, you are not compelled to make such a finding. You should 
consider all facts and circumstances in evidence. Remember that the plaintiff 
has the burden of proving negligence by a preponderance of the evidence. 


| COMMENT 
Sheltra v. Rochefort, 667 A.2d 868 (Me. 1995). 
Poulin v. Aquaboggan Waterslide, 567 A.2d 925 (Me. 1989). 


Hull v. The L. & A. Montagnard Social Club, Inc., 498 A.2d 597 (Me. 
1985). 


Pratt v. Freese’s Inc., 438 A.2d 901 (Me. 1981). 


The recent cases have emphasized that this doctrine must be used 
With caution. The issue and instruction 1s not generated merely by a 
showing that the accident is unusual or its cause unknown. Sheltra v. 
Rochefort, supra. There must be proof that the accident would not have 
occurred had the defendants used due care. In Pratt v. Freese's Inc. a 
directed verdict against plaintiffs was affirmed where plaintiffs demon- 
strated that an elevator accident had occurred but failed to show either 
knowledge of any defect or poor maintenance practices by the defen- 
dants who controlled the elevator. The Court noted, “Responsible 
causes not involving negligence were not excluded by the evidence 
presented.” 438 A.2d 901, 904. 


A jury may consider, alternatively, a res ipsa claim and a specific act 
of negligence claim, Poulin v. Aquaboggan Waterslide, supra. 
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§ 7-66 Attractive Nuisance. Instruction. 


In this case, plaintiff seeks damages for injury caused by an attractive 
nuisance. To prove liability resulting from an attractive nuisance, the 
plaintiff must prove by a preponderance of the evidence that: 


Fr 


The child’s injury was caused by an [__.__ artificial 
condition] on defendant’s land; and 


The place where the condition existed is one upon which the 
defendant knew or had reason to know that children were likely to 
trespass; and 


The defendant knew or [__._E ad reason to] [ 
should] know that the condition is one which involved an 
unreasonable risk of death or serious bodily injury to children; and 


The defendant failed to exercise reasonable care to eliminate the 
danger or otherwise protect the children; and 


The children, because of their youth, did not discover the condition 
or realize the risk of [_W._-=SE Ss contract with] [ 
entering] the area made dangerous by the condition; and 


The utility to the defendant of maintaining the condition and the 
burden of eliminating the danger were slight as compared with the 
risk to the children involved. 


COMMENT 
Collomy vy. School Administrative District No. 55, 1998 ME 79, 


qq 9-14. 


Merrill v. Central Maine Power Co., 628 A.2d 1062 (Me. 1993). 
Jones v. Billings, 289 A.2d 39 (Me. 1972). 
The attractive nuisance theory of liability applies only to injuries to 


children. It is rarely used because of the many elements which must be 
proven to prevail, compared to alternative theories of potential liability 
(e.g., Dangerous Condition of Premises, section 7-62). 

The stated elements are based on the RESTATEMENT (SECOND) 
OF TORTS § 339 (1965). Paragraph 3 of the instruction differs from 
paragraph 1(b) of the Restatement which uses the terms “knows or had 
reason to know and which he realizes or should realize” to describe the 


defendant’s required state of knowledge of the dangerousness of the 


condition. The Restatement formulation appears repetitive and poten- 
tially confusing. In the context, “know” and “realize” mean the same 
thing. 
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The Law Court opinions indicate that the Restatement criteria for 
liability should be strictly interpreted. Jones, 289 A.2d 39, 43; Merrill, 
628 A.2d 1062, 1063. 
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§ 7-67 Emergency Situations. Instruction. 


The issue of negligence or due care is considered differently if you find 
that an emergency occurred. 


A person confronted by an emergency he did not cause is not to be held 
to the same degree of care as an ordinary person with time to consider his 
actions. The test which you must apply is whether or not the person 
confronted by an emergency he did not cause acted as a reasonably prudent 
person would have acted when confronted by the same or similar circumstances. 


COMMENT 


The basic elements of the emergency doctrine were stated in Hoch v. 
Doughty, 224 A.2d 54, 56 (Me. 1966). The doctrine was discussed and 
its continuing validity was reaffirmed in Coyne v. Peace, 2004 ME 150, 
10-12. 


In Hixon v, Mathieu, 377 A.2d 112 (Me. 1977), the Law Court noted 
that “If there is sufficient time, even though very brief, in which to take 
deliberate action after being confronted with a perilous situation, the 
conduct of an actor is not to be judged under the emergency rule.” 377 
A202 115. 


§ 7-68 MAINE JURY INSTRUCTION MANUAL 7-94 


§ 7-68 Children’s Negligence. Instruction. 


A child is not held to the same standard of care as an adult, but only that 
degree of care and understanding which ordinary, prudent children of the 
child’s age and intelligence normally use under similar circumstances. 
Consider the age, capacity and experience of a child in determining the 
extent to which the child is capable of exercising care. 


COMMENT 


While such instructions may be useful in some circumstances to 
emphasize the different standard of care to which children may be held, 
they are not mandatory in all circumstances if a general duty of care 
instruction is given. See Lambert v. Tripp, 560 A.2d 1097, 1099-1100 
(Me. 1989). 


Parental negligence is not imputed to the child in a child’s claim for 
damages. See LaBier y. Pelletier, 665 A.2d 1013 (Me. 1995). 
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§ 7-69 Violation of Law as Evidence of Negligence. Instruction. 


There are some rules [_________ established by law], which may or 
may not apply in this case, depending upon what facts you find. If you find 
any violation of the rules [__________ established by law], you may 


consider that violation as evidence of negligence, and you may evaluate that 
violation, along with all of the other evidence in the case, in determining 
whether [__.#§§_____—: the defendant] was negligent. 


[The relevant rules, laws or ordinances would then be described. ] 


COMMENT 

Finding a violation of law does not create a rebuttable presumption 
of negligence. “The rule in Maine is that violation of a safety statute is 
not negligence per se, but only evidence of negligence.” Dongo v. 
Banks, 448 A.2d 885, 889 (Me. 1982). See also Castine Energy 
Constretion, Inc. v. T.T. Dunphy, Inc., 2004 ME 129, J 10 (violation of 
safety statute or regulation is “merely evidence of negligence, not 
negligence per se’’). A violation of a safety statute or ordinance also 
does not, by itself, create a duty of care. Radley v. Fish, 2004 ME 87, 
{ 7. Whether noncompliance with a statutory obligation creates a duty 
of care toward private individuals is a question of law for the court. 
Denman y. Peoples Heritage Bank, 1998 ME 12, {J 6-7. 


The instruction could be rephrased as necessary to address violations 
of other laws such as building codes, Russell y. Accurate Abatement, 
Inc., 1997 ME 98. However, the instruction is only appropriate when 
the factfinder could determine that the violation of law contributed to 
the accident or other event at issue. Whether a particular law applies to 
the facts of the case is a question of law for the court. 7d. at { 15. 


If there is an issue of civil violations, note that M.R. Civ. P. 80F(d)(3) 
bars use of admissions to traffic infractions in subsequent civil 
proceedings on the same facts. Theriault v. Swan, 558 A.2d 369, 370 
(Me. 1989). 
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§ 7-70 Negligent Infliction of Emotional Distress. Instruction. 


The plaintiff is presenting a claim for negligent infliction of emotional 
distress. In order to prevail on this claim, the plaintiff must prove by a 
preponderance of the evidence that: 


1. The defendant was negligent—that is, that the defendant did 
something which an ordinary, careful person would not do or the 
defendant failed to do something which an ordinary, careful person 
would do—essentially that the defendant failed to use ordinary care, 
considering all of the circumstances of the case; 


2. Emotional distress to the plaintiff was a reasonably foreseeable 
result of the defendant’s negligent conduct; and 


3. The plaintiff suffered serious emotional distress as a result of the 
defendant’s negligence. 


The term “serious emotional distress” means something more than minor 
psychic and emotional shocks, something more than the usual and insignifi- 
cant emotional traumas of daily life in modern society. Serious emotional 
distress means mental stress, created by the circumstances of the event, that 
a reasonable person, normally constituted, would be unable to adequately 
endure. 


COMMENT 


Coward v. Gagne & Son Concrete Blocks, Inc., 2020 ME 112, 
qq. 14-32. 


Curtis v. Porter, 2001 ME 158, 44 17-22. 
Cameron v. Pepin, 610 A.2d 279 (Me. 1992). 
See also 18-M.R.S. § 2-804(b) in wrongful death cases. 


The instruction is designed for a case where the negligent act was 
committed directly against the plaintiff—where the plaintiff was a 
“direct” victim of the negligence. 


The standards for recovery by an “indirect” or “bystander” victim- 
plaintiff—someone related to the “direct” victim—are much narrower. 
An “indirect” victim, to recover, must demonstrate that he or she: (i) 
was present at the scene of the negligence; (ii) suffered serious 
emotional distress as a result of contemporaneously witnessing the 
negligence; and (iii) was closely related to the “direct” victim, Michaud 
v. Great Northern Nekoosa Corp., 1998 ME 213, {§[ 15-17; Cameron, 
610 A.2d 279, 284-285 (Me. 1992). These three elements would 
essentially substitute for paragraph 3 of the above instruction in an 
“indirect” victim case. Where the “bystander” does not visually 
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perceive the event that first inflicted the injury, the “bystander” may 
satisfy the “contemporaneously witnessing” element by demonstrating 
that he or she perceived the event as it occurred and then witnessed the 
immediate aftermath of the event. Coward, 2020 ME 112, 4 31. 


The terms “severe” and “serious” are used interchangeably in the 
decided cases to describe the degree of emotional distress required to 
support a claim of negligent infliction of emotional distress. See Town 
of Stonington v. Galilean Gospel Temple, 1999 ME 2, {11 n.2. See 

_ Fuller v. Central Maine Power Co., 598 A.2d 457 (Me. 1991), affirming 
a refusal to instruct on emotional distress less than severe, and at n.2 
citing this instruction’s definition of “severe emotional distress.” 


Negligent infliction of emotional distress is an independent tort, thus 
distinguishing it from “pain, suffering and mental anguish” (see section 
7-111), which is an element of damages for other torts. When the 
separate tort at issue allows a plaintiff to recover for emotional 
suffering, the claim for negligent infliction of emotional distress is 
usually subsumed in any award entered on the separate tort. Curtis v. 
Porter, 2001 ME 158, | 19. The Law Court has observed that because 
there is no general duty to avoid causing emotional harm to others 
through negligent conduct, “claims for NIED are often pleaded im- 
providently, and, in fact, are more properly treated as claims for 
recovery of emotional distress damages that must be pursued through 
tort claims that are less limited in scope.” Steadman v. Pagels, 2015 ME 
122, | 26; Curtis, { 22. 


Independent claims for NIED may be viable in bystander claims or 
when the parties stand in a “special relationship” to each other. 
Steadman, {26 (finding custodial parent and child is a “special 
relationship,” {{ 27); Curtis { 19. Otherwise, a negligent infliction of 
emotional distress claim requires proof of some other separate, inde- 
pendent tort that is the cause of the emotional distress that may lead to 
a damages award that duplicates a general “emotional distress” recovery. 
See Curtis, J 19; Jacobi vy. MMG Ins. Co., 2011 ME 56, J 17; Packard 
v. Central Maine Power Co., 477 A.2d 264, 268 (Me. 1984). 


Subject to some exceptions for breaches of contracts that cause 
bodily harm or are of such a kind that serious emotional disturbance is 
a particularly likely result, damages for emotional distress are generally 
not recoverable in contract cases. See In re Hannaford Bros. Co. 
Customer Data Sec. Breach Litig., 2010 ME 93, [ 15, 4 A.3d 492 
(“{E]motional distress suffered as a result of breach of contract is 

_ ordinarily not recoverable unless it is accompanied by physical injury 
or it results in serious emotional disturbance due to the nature of the 
contract.”); McAfee v. Wright, 651 A.2d 371 (Me. 1994); Marquis v. 
Farm Family Mutual Insurance Co., 628 A.2d 644 (Me. 1993); Rubin 
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v. Matthews Int'l Corp., 503 A.2d 694, 696-98 (Me. 1986); RESTATE- 
MENT (SECOND) OF CONTRACTS § 353 (1981). 


In defamation cases, there is no separate recovery for negligent 
infliction of emotional distress because such damages are “subsumed” 
by the defamation award which may include damages for mental 
suffering, humiliation, embarrassment, effect on reputation and loss of 
social standing. See Rippett v. Bemis, 672. A.2d 82, 87-88 (Me. 1996). 


One problem that may develop in some Cases is the issue of a person 
with “eggshell” emotions. In addressing the definition of severe 
emotional distress the Law Court has tended to focus on emotional 
distress that no “reasonable person” or “person of normal sensitivities” 
could be expected to endure, However, this does not mean that a person 
with “eggshell” emotions is barred from recovery for their full 
emotional distress damages. In Theriault y. Swan, 558 A.2d 369, 372 
(Me. 1989), the Law Court noted that to generate emotional distress 
damages, the plaintiff must demonstrate that it is reasonably foreseeable 
that a person of normal sensitivities would suffer severe emotional 
distress. However, once the plaintiff crosses that threshold, the Law 
Court indicates that the defendant takes the victim as he or she finds the 
victim. fd, at 372. 


See section 7-71 for a case where the evidence supports an “eggshell” 
emotion situation. See also section 7-72, Intentional Infliction of 
Emotional Distress; section 7-111, Pain, Suffering, and Mental Anguish 
damages instruction. 
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§ 7-71 Damages: “Eggshell” Emotions. Instruction. 


If you find that the plaintiff suffered severe emotional distress [proxi- 
mately] caused by the defendant’s negligence, and if you find that it was 
reasonably foreseeable that a person of normal sensitivities would suffer 
severe emotional distress under the circumstances, then you should award 
damages that will fairly and justly compensate the plaintiff for the full extent 
of the plaintiff’s emotional distress, even if the plaintiff’s emotional distress 
was greater than the distress which would have been suffered by a person of 
normal sensitivities, 


COMMENT 
Theriault v. Swan, 558 A.2d 369, 372 (Me. 1989). 


See also the comment to section 7-70, Negligent Infliction of 
Emotional Distress. 
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§ 7-72 Intentional Infliction of Emotional Distress. Instruction. 


To prevail in an action for intentional infliction of emotional distress, the 
plaintiff must prove it is more likely than not that: 


1. [The defendant] engaged in conduct that intentionally or recklessly 
caused severe emotional distress, or [the defendant] was certain or 
substantially certain that severe emotional distress would result 
from [the defendant]’s conduct; 

2. The conduct was so extreme and outrageous as to exceed all 
possible bounds of decency and must be regarded as atrocious and 
utterly intolerable; and 

3. The plaintiff suffered severe emotional distress as a result of the 
defendant’s conduct. 


Severe emotional distress means emotional distress created by the 
circumstances of the event that no reasonable person could be expected to 
endure. 


COMMENT 
Argereow y, Weisberg, 2018 ME 140, 9427-30 (discussing the 
“extreme and outrageous” conduct and emotional distress “that no 
reasonable person could be expected to endure” elements of an 
intentional infliction of emotional distress claim. 


Lyman v. Huber, 2010 ME 139, Jf 16, 21-26 (discussing criteria by 
which severe emotional distress may be identified). 


Champagne v. Mid-Maine Med. Ctr. 1998 ME 87, 9¥ 15-16. 
Henriksen v. Cameron, 622 A.2d 1135, 1139 (Me. 1993). 


An intentional infliction of emotional distress (IED) claim may be 
presented without proof of a separate, independent tort. See Vicnire v. 
Ford Motor Credit Co., 401 A.2d 148, 153-155 (Me. 1979). This 
feature distinguishes an TED claim from a negligent infliction of 
emotional distress claim that does require proof of a separate, indepen- 
dent tort. 


Sometimes an ITED claim may be combined with a defamation 
action. The intersection of those claims is addressed in Fiacco v. Sigma 
Alpha Epsilon Fraternity, 528 F.3d 94, 99 (ist Cir. 2008). When an 
TIED claim arises from speech, and the plaintiff is deemed a public 
official, the plaintiff, to recover, must prove an additional element “that 
the publication that harmed them contained a false statement of fact that 
was made with actual malice.” /d. 


See section 7-70, Negligent Infliction of Emotional Distress. 
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§ 7-73 Liquor Liability (Negligent Service of Liquor): Instruction. 


In this action for negligent service of liquor, the plaintiff must prove, by 
a preponderance of evidence, that: 


1. The defendant server provided liquor to an intoxicated individual 
by sale, gift, or other means of furnishing liquor; 


2. The individual was visibly intoxicated at the time he was served; 


The server actually knew, [or a reasonable and prudent person in 
similar circumstances would have known,] that the person served 
was visibly intoxicated; and 


4. The plaintiffs injuries were proximately caused by the negligent 
service of liquor to the visibly intoxicated individual. 


“Visibly intoxicated” means a state of intoxication accompanied by a 
perceptible act, a series of acts, or the appearance of an individual that 
clearly demonstrates a state of intoxication. 


“Intoxication” means a substantial impairment of an individual’s mental 
or physical faculties as a result of use of drugs or liquor. 


COMMENT 
28-A M.R.S. §§ 2501-2520 (The Maine Liquor Liability Act). 


The Maine Liquor Liability Act authorizes several different causes of 
action, dependent on the circumstances and the relationship of the 
parties. The above representative instruction would be for a claim by a 
third party alleging that he or she received injuries caused by negligent 
service of liquor to an individual who, at the time of service, was visibly 
intoxicated. See Beaulieu v. The Aube Corp., 2002 ME 79, [J 26-36. 


The definitions of key terms appear in 28-A M.R.S. § 2503. Note that 
the definition of intoxication differs significantly—“‘substantial impairment”— 
from the definition of “under the influence’—‘any impairment’”—that 
applies in criminal operating under the influence cases, see section 
6-26, above. Because jurors’ views of what constitutes intoxication may 
vary widely, it is probably best to define the term in an instruction, 
rather than rely on any assumption that the term “intoxication” has a 
common meaning. 
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§ 7-74 Strict Liability. Instruction. 


The plaintiff is presenting a claim that the defendant engaged in [an 
abnormally dangerous activity] that caused the plaintiff damages for which 
the plaintiff seeks recovery. To receive a verdict in this matter, the plaintiff 
must prove that it is more likely than not that the defendant: 


1. Engaged in [an abnormally dangerous activity], [blasting], [keeping 
wild animals], [pile driving]; 


2. This [activity] caused damage to the plaintiff's property [or person]; 
and 


3. The damage is the type of harm that can be anticipated to result 
from [the activity]. 


If you find that plaintiff has proven each of these three facts more likely 
than not, the defendant is responsible for the damages caused by [the 
activity]. The plaintiff need not prove that the defendant failed to exercise 
due care or engaged in any wrongful act in order to recover damages. 


COMMENT 


_ The last paragraph of the instruction is recommended because the 
common experience of jurors may anticipate some need to prove fault 
in order to recover damages. The term “fault” should not be used, 
because jurors may equate the term with legal responsibility rather than 
negligent or wrongful activity, and the jurors are being asked to assess 
legal responsibility. Thus, telling jurors they need not find fault may be 
confusing. 

In Dyer v. Maine Drilling & Blasting, Inc., 2009 ME 126, the Law 
Court adopted the Restatement (Second) of Torts §§ 519-520 (1977) 
imposition of strict liability for abnormally dangerous activities. Dyer 
addressed blasting in construction of a highway right of way, but the 
opinion generally adopted the rule of strict liability for abnormally 
dangerous activities. /d., J 15 n.4. 


When a plaintiff is found to have conducted an abnormally dangerous 
activity, the key fact questions for the jury are: (1) did the activity cause 
the damages claimed; and (2) for strict liability to attach, are the 
damages the type of damages that can be anticipated as a result of the 
activity in question. Dyer, JJ 15 n.4, 37; Restatement § 519(2). The 
second question is the more difficult one. For example, cracked 
foundations are an anticipated result of blasting on neighboring 
property, but what if the blasts cause tenants to move out? Can the 
property owner seek recovery for lost rents, as a matter of strict liability, 
or would negligence have to be proven to recover for lost rents? That 
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question finds no easy answer in the decided cases or the Restatement. 


Restatement §§ 519 and 520, adopted by the Law Court state as 
follows: 


§ 519. General Principle 


(1) One who carries on an abnormally dangerous activity is subject 
to liability for harm to the person, land or chattels of another 
resulting from the activity, although he has exercised the utmost 
care to prevent the harm. 


(2) This strict liability is limited to the kind of harm, the possibility 
of which makes the activity abnormally dangerous. 


§ 520. Abnormally Dangerous Activities 


In determining whether an activity is abnormally dangerous, 
the following factors are to be considered: 


(a) existence of a high degree of risk of some harm to the person, 
land or chattels of others; 


(b) likelihood that the harm that results from it will be great; 
(c) inability to eliminate the risk by the exercise of reasonable care; 
(d) extent to which the activity is not a matter of common usage; 


(e) inappropriateness of the activity to the place where it is carried 
on; and 


(f) extent to which its value to the community is outweighed by its 
dangerous attributes. 


Restatement (Second) of Torts §§ 519-526 (1977). 


To date the Law Court seems to have viewed the determination of the 
Restatement § 520 question, what is an abnormally dangerous activity, 
as an issue of law for the court, rather than a question of fact for the 
jury. Dyer, J§ 27, 29-31. In addition to blasting, the Law Court has 
suggested that other abnormally dangerous activities that may be 
subject to strict liability claims include “(t]he keeping of wild animals 
..., pile driving, storing inflammable liquids, and accumulating 
sewage.” See Dyer, { 23; Byram v. Main, 523 A.2d 1387, 1390 n.7 (Me. 
1987). Review of the abnormally dangerous activity definition in 
Restatement § 520 indicates that it involves policy questions more 
appropriately argued to courts than proven more likely than not as facts 
to juries. 
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§ 7-75 Medical Malpractice. Instruction. 


To prevail in this action, the [plaintiff] must prove that it is more likely 
than not that: 


1. The {defendant] was negligent; and 


2. The [defendant’s] negligence was a [proximate] cause of some 
injury and consequent damage sustained by the [plaintiff]. An injury 
and consequent damage is caused by the [defendant’s] negligence 
when (1) the [defendant’s] negligence played a substantial part in 
causing the injury and consequent damage, and (2) the injury and 
damage was either a direct result or a reasonably foreseeable 
consequence of the [defendant’s] conduct. 

A physician [other health professional] is negligent if the physician [other 
health professional] fails to provide diagnosis, advice or treatment with skill 
that is reasonable according to the standard of what an ordinarily competent 
physician [other health professional] would do in performing the same or 
similar services under like conditions. 

A physician’s [other health professional’s] negligence may occur in the 
physician’s [other health professional’s] decision to undertake or not 
undertake, a particular plan of care or medical procedure, in the physician’s 
[other health professional’s] choice of a particular plan of care or medical 
procedure, or in the physician’s [other health professional’s] manner of 
carrying out a particular plan of care or medical procedure if the particular 
plan of care or medical procedure is not applied with the skill that is 
reasonable according to the standard of what an ordinarily competent 
physician [other health professional] would do in performing the same or 
similar services under like conditions. 


COMMENT 


The representative instruction, like other negligence action instruc- 
tions, states positively what must be proven to prevail in the action 
based on language from precedents addressing medical malpractice 
claims. A previous version of this instruction listed some actions or 
events that would not constitute negligence, but on review it appeared 
that such comments were more appropriate for counsel’s closing 
argument or expert testimony than for jury instructions. See comment to 
section 6-7 above, noting that the court is not required to instruct a jury 
on what would be insufficient to support the party with burden of 
proof’s claim. Stating in the instruction what was not negligence also 
risked confusing what plaintiff must prove affirmatively with affirma- 
tive defenses on which the defendant has the burden of proof. See 
comment to section 7-11 above. 
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The words in brackets recognize that instructions are clearest for the 
jury if the instructions reference the specific names of the parties, or the 
specific name of the profession at issue, rather than generic terms like 
“plaintiff,” “defendant,” or “health care professional.” Also the word 
“proximate” before cause may create more confusion than clarity, as 
jurors may hear it as “approximate.” Cause, or proximate cause, in the 
medical malpractice context, as in the representative instruction, is 
addressed in Holmes v. Eastern Maine Medical Ctr., 2019 ME 84, { 17. 


The above is a representative instruction setting out the burden of 
proof and standard for proving negligence that would have to be 
adjusted for the particular issues of the case before the jury. The 
instruction includes several choices for the type of negligence at issue, 
“diagnosis, advice or treatment,” and several choices for negligent 
action, undertaking or not undertaking a plan of treatment, carrying out 
a plan, not applying a plan or decision with skill that is reasonable. Only 
those choices relevant to the particular case should be used in the 
instruction for that case. 

Relevant opinions to consult include McLaughlin v. Sy, 589 A.2d 
448, 451-453 (Me. 1991) (standards of care); Woolley v. Henderson, 
418 A.2d 1123 (Me. 1980) (duty to warn of risks); Brawn v. Oral 
Surgery Associates, 2003 ME 11, J 17, 19, 30 (duty to warn of learned 
dangers of implanted devices and to obtain informed consent); Roberts 
v. Tardif, 417 A.2d 444 (Me. 1980) (appropriate standard for review of 
medical judgments); Doherty v. Merck & Co., Inc., 2017 ME 19 and 
Thibeault v. Larson, 666 A.2d 112 (Me. 1995) (addressing claims of 
wrongtul birth of a healthy child as a result of failed sterilization or 
contraceptive procedures and the wrongful birth statute, 24 M.R.S. 
§ 2931). 


In Ouellette vy. Mehalic, 534 A.2d 1331, 1332 (Me. 1988), the Law 
Court noted that to support a medical malpractice claim, “the plaintiff 
must establish (1) the appropriate standard of medical care, (2) the 
defendant’s deviation from that recognized standard, and (3) that the 
conduct in violation of that standard was the proximate cause of the 
plaintiff's injury.” The Court also noted that in an informed consent 
medical malpractice case, the plaintiff must show that the defendant had 
a duty to disclose information under the medical standards applicable to 
a reasonable medical practitioner in the defendant’s branch of medicine, 
id. (citing Jacobs v. Painter, 530 A.2d 231, 235 (Me. 1987)). Generally 
the nature and scope of a defendants’ duty of care must be proven by 
expert medical testimony. Michaud v. Blue Hill Memorial Hosp., 2008 

ME 29, 75. 


Application of comparative fault law to medical malpractice claims 
in the context of negligent aftercare is addressed in Walker v. Maine 
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General Med. Ctr., 2002 ME 46, 9 8-14. 


On evidentiary issues, statements by health professionals of apology, 
sympathy, condolence, etc. may not be introduced into evidence as 
admissions or statements against interest, 24 M.R.S. § 2907. Applica- 
tion of § 2907 was addressed in Strout v. Central Maine Med. Ctr, 2014 
ME 77, {4 10—12 noting the distinctions between statements admitting 
fault that are admissible and statements of apology that are not 
admissible. 


The continuing negligent treatment doctrine that may be applied to 
liability for a continuing course of negligent treatment and calculation 
of damages arising from such treatment, when some of the negligent 
treatment may have occurred outside the statute of limitations for 
medical malpractice claims is addressed in Baker v. Farrand, 2011 ME 
91. 


All medical malpractice claims must be heard first by prelitigation 
screening panels, 24 M.R.S. § 2903(1). The distinction between claims 
of negligence in the provision of health care services, which must 
proceed through the prelitigation screening process, and ordinary 
negligence claims—such as slip-and-fall actions—which proceed as 
other tort claims, is addressed in Salerno v. Spectrum Medical Group, 
P.A., 2019 ME 139, {J 17-20. 


Findings of medical malpractice screening panels, if unanimous, are 
admissible in any subsequent malpractice litigation based on the same 
facts. 24 M.R.S. §§$ 2857 and 2858. An unusual situation where 
different unanimous findings favored each side was addressed in Smith 
v. Hawthorne, 2007 ME 72, holding, in essence, that when unanimous 
findings are split, the defendant health professional has a veto over 
whether the findings may be disclosed to a jury. This 2007 ruling 
qualified an earlier opinion in the same case that had indicated that the 
different unanimous findings could be presented to the jury, see 2006 
ME 19, 


A “without explanation” limitation on comments about panel results 
formerly in § 2857 was removed by P.L. 1999, ch. 523, § 4. The extent 
of appropriate instruction and comment about unanimous panel find- 
ings, in light of the “without explanation” language, was addressed in 
Trish v. Gimbel, 1997 ME 50, 691 A.2d 664 (Me. 1997), later case, Irish 
v. Gimbel, 2000 ME 2. See the suggested instruction and comment in 
section 7-76 below. 


SS 
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§ 7-76 Medical Malpractice Unanimous Panel. Instruction. 


As a preliminary step in this case, a prelitigation screening panel reached 
a unanimous finding. That panel process is merely a preliminary procedural 
step through which malpractice claims proceed. The panel members in this 
case were (name and identify panel members). 


The panel conducted a summary hearing, not bound by the rules of 
evidence. That hearing was not a substitute for a full trial and may or may 
not have included all of the same evidence presented at this trial. 


You are not bound by the panel findings. You must make your own 
conclusions based on the evidence presented at this trial. 


The panel proceedings are confidential, which means that the parties may 
not present evidence about the panel proceedings and they may not introduce 
documents from the panel proceedings except to state what you have just 
been told about the panel process. 


COMMENT 

This instruction was favorably reviewed in Jacob v. Kippax, 2011 
ME 1, {[ 28-29. It generally follows the language recommended in 
Trish v. Gimbel, 1997 ME 50, { 12, later case, Irish v. Gimbel, 2000 ME 
2. It was developed when the law formerly specified that unanimous 
panel findings be introduced “without explanation,” but it remains 
useful to provide the jury with neutral information about the process 
that led to the findings that the jury is receiving. Notably the Law Court 
indicated that the jury could properly evaluate panel findings if the 
court provided the recommended information in “preliminary com- 
ments and final instructions.” Jrish I, [ 12. Thus, the jury could be given 
the instruction both when the panel findings first come to their attention 
and in final instructions. 


An unusual situation where different unanimous findings favored 
each side was addressed in Smith v. Hawthorne, 2007 ME 72. Findings 
that are not unanimous are not admissible for any purpose. Gierie v. 
Mercy Hosp., 2009 ME 45, ¥J 12-16. 


If a physician’s negligence is to be a basis for a malpractice claim 
presented to a jury, the issue of the physician’s negligence must have 
first been presented to a prelitigation screening panel, whether the claim 
is directly against the physician or against a hospital on a claim that the 

. physician was acting as agent for the hospital. Levesque v. Cent. Me. 
Med. Ctr, 2012 ME 109, {J 22-25. A claim against a physician cannot 
be added to a case after the case has been reviewed by the prelitigation 
screening panel. Id. 
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See comment to section 7-75. 
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§ 7-77 
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Legal Malpractice. Instruction. 


In this action for legal malpractice, the plaintiffs must prove, by a 
preponderance of the evidence, that: 


1. 


[2A. 


[2B. 


as 


The defendant committed professional negligence in his represen- 
tation of the plaintiffs; 


But for the defendant’s professional negligence, [the plaintiffs 
would have prevailed in [ ]] [the plaintiffs would have achieved 
a more favorable result in [ ]]; and] 


(The defendant’s professional negligence was a substantial factor 
in causing the [harm] [unfavorable result]; and] 


The defendant’s professional negligence caused an injury or loss to 
the plaintiffs. 


Professional negligence, in the context of a legal malpractice action, is the 
failure to use such skill, judgment, diligence or preparation as is reasonable 
according to the standards of ordinarily competent lawyers performing 
similar services under like conditions. 


More than dissatisfaction with a result or disagreement with tactics of trial 
preparation or presentation must be shown. The plaintiffs must prove, by a 
preponderance of the evidence, that the defendant’s performance in trial 
preparation or presentation was below the level of skill, judgment, diligence, 
or preparation that was reasonable according to the standards of ordinarily 
competent lawyers performing similar services under like conditions. 


[A lawyer may reasonably rely on statements made to the lawyer by the 
client, and may assume that such statements are truthful.] 


COMMENT 


To prove attorney malpractice, a plaintiff must show (1) a breach by 
the defendant of the duty owed to the plaintiff to conform to a certain 
standard of conduct; and (2) that the breach of that duty proximately 
caused an injury or loss to the plaintiff. Pawlendzio v. Haddow, 2016 
ME 144, { 10. Professional negligence, in the context of a legal 
malpractice action, is the failure to use such skill, prudence and 
diligence as is reasonable according to the standards of ordinarily 
competent lawyers performing similar services under like conditions. 
_Id., J 11 (citing Sohn v. Bernstein, 279 A.2d 529, 532 (Me. 1971)). This 
terminology varies slightly from the representative instruction, because 
the representative instruction references “judgment” and uses the 
connector “or’’ rather than “and” because negligence on any one issue 
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can result in a finding of professional negligence. 


The choices for Paragraph 2 above account for different causation 
issues that may arise. When comparative fault is an issue, or when 
another cause may have led to an event, Wheeler v. White, 1998 ME 
137, {¥ 6-10 mandates that the “substantial factor” rather than the “but 
for’ formulation be used. 


The draft instruction includes two guestions that go to causation. 
Question #2 asks whether the defendant’s negligence caused an adverse 
result. Question #3 asks whether the adverse result of the professional 
negligence caused any loss or damages to the plaintiff. 


Separate questions are appropriate because it is possible to have an 
adverse event caused by professional negligence that causes the 
plaintiff no compensable loss. See Steeves v. Bernstein, Shur, Sawyer & 
Nelson, P.C., 1998 ME 210. 


It would be possible to state as elements only question #1 and 
question #3. However, this formulation would risk confusion of the 
adverse event and damages issues. 


Generally, legal malpractice claims may be brought only by those 
who have or have had an attorney-client relationship with the lawyer. 
See Savell v. Duddy, 2016 ME 139, 20-22 (addressing criteria 
plaintiff must demonstrate to establish attorney-client relationship); 
Estate of Cabatit v. Canders, 2014 ME 133 (addressing the extent of a 
lawyer’s duty of care to third party interests—there persons claiming to 
be beneficiaries of an estate—not within the privity of the lawyer-client 
relationship); Beaudry v. Harding, 2014 ME 126 (addressing claims by 
a person with an interest in a dissolved corporation, when the 
corporation, not the person, was the client). 


The above representative instruction was developed based on a case 
alleging negligence in trial preparation and tactics. The more frequently 
occurring cases, however, arise based on claims of negligent failure to 
act. The cited cases fall principally in this category—missing a statute 
of limitations deadline, failure to commit an important agreement to 
writing, failure to plead a cause of action, failure to undertake 
discovery, etc. For negligent failure to act claims, a plaintiff must prove 
by a preponderance of the evidence that (1) the defendant attorney was 
professionally negligent in representation of the plaintiff; and (2) the 
attorney’s professional negligence caused the plaintiff to lose an 
opportunity to achieve a result, favorable to the plaintiff, which (i) the 
law allows; and (ii) the evidence presented in the case supports. MSR 
Recycling, LLC v. Weeks & Hutchins, LLC, 2019 ME 125, { 6. 


In all negligent failure to act claims, a showing that plaintiff would 
have prevailed or achieved a more favorable result is an essential 
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prerequisite to the malpractice claim. See Reppucci v. Nadeau, 2020 
ME 114, 9 7-22 (referencing sectton 7-77 at J 18 n.7, and addressing 
sometimes differing proximate cause determinations, clarifying some of 
the discussion in Niehoff); Niehoff v. Shankman & Assocs. Legal Ctr, 
PA., 2000 ME 214, 1 9; Steeves v. Bernstein, Shur, Sawyer & Nelson, 
P.C., above. Such a showing need not be demonstrated in cases 
involving legal work that is not in preparation for litigation, such as a 
claim arising from an allegedly negligent title search, cf. Anderson v. 
Neal, 428 A.2d 1189 (Me. 1981), or a claim arising out of an allegedly 
negligent legal opinion when a duty to warn of risks may exist. See 
Fisherman's Wharf Assocs. Il v. Verrill & Dana, 645 A.2d 1133 (Me. 
1994), 


Generally, expert testimony is required in a legal malpractice action 
to establish the appropriate standard of care and whether that standard 
of care was breached. Kurtz & Perry, P.A. v. Emerson, 2010 ME 107, 
{ 26. However, an expert may not be required when the breach of the 
standard of care, or lack thereof, is so obvious that it may be determined 
by the court as a matter of law, or is within the ordinary knowledge of 
laymen. Jd. 


If a lawyer misleads a client about the status of a case to the client’s 
detriment, a claim of fraud, independent of the malpractice claim, may 
be presented. Cf Jourdain v. Dineen, 527 A.2d 1304 (Me. 1987); 
McKinnon y, Tibbetts, 440 A.2d 1028 (Me. 1982). See fraud discussion, 
section 7-30, 


A legal malpractice plaintiff need not prove that a judgment would 
have been collectible. Uncollectibility is an affirmative defense that 
must be pled and proven by a malpractice defendant. Jourdain vy. 
Dineen, above at 1306. 


Special considerations regarding legal malpractice and proximate 
cause in the context of criminal litigation are addressed in Gougen v. 
Haddow, 2019 ME 113 and Brewer v. Hagemann, 2001 ME 27. 
Generally a legal malpractice claim arising from a criminal judgement 
must allege in pleadings and demonstrate at trial that (i) the judgment, 
order, or sentence allegedly resulting from the legal malpractice has 
been set aside or (ii) the plaintiff has been exhonorated or is actually 
innocent of the charge at issue to support the legal malpractice claim. 
Gougen, {J 9-11. 

Emotional distress damages are not recoverable in a legal malprac- 

_ tice action, absent evidence that a lawyer acted “egregiously” or has 


“wantonly or willfully disregarded the consequences of his or her 
actions.” Garland v. Roy, 2009 ME 86, { 26. 


In Packgen, Inc. v. Bernstein, Shur, Sawyer & Nelson, P.A., 2019 ME 
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90, a majority of the Law Court declined to adopt the continuing 
negligent representation doctrine to extend a statute of limitations bar to 
legal malpractice claims in the manner that the Court had adopted the 
continuing negligent treatment doctrine for medical malpractice claims 
in Baker v. Farrand, 2011 ME 91. 
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§ 7-78 Professional Negligence. Instruction. 


In this action for professional negligence by a [__..____], the 
plaintiff must prove, by a preponderance of the evidence, that: 


1. The defendant committed professional negligence in her services to 
the plaintiff; and 


2A. [The defendant’s professional negligence was a cause of the loss 
or damages claimed by the plaintiff. ] 


2B. [But for the defendant’s negligence, the result for the plaintiff 
would have been both different and more favorable.] 


Professional negligence by a [______] is the failure to use such 
skill, judgment, prudence, and preparation as is reasonable for an ordinarily 
competent [______] performing similar services under like conditions. 


More than dissatisfaction with a result or disagreement with the exercise 
of professional judgment must be shown. The plaintiff must prove that 
[professional negligence by [_____] was a cause of their loss or 
damages.] [but for [______—_.’s) negligence, the plaintiff would have 
achieved a different, more favorable result.] 


COMMENT 
The above instruction may be utilized to craft an instruction in a case 
of professional negligence by any professional, The alternative causa- 
tion language is discussed below. 


The Law Court has stated that the standards for demonstrating the 
elements of professional negligence do not differ from profession to 
profession. Graves v. S.E. Downey Registered Land Surveyor, PA., 
2005 ME 116, { 10 (citing Merriam v. Wanger, 2000 ME 159, ¥ 17). 
The plaintiff in a professional negligence action must establish the 
appropriate standard of care, demonstrate that the defendant deviated 
from that standard, and prove that the deviation caused the plaintiff's 
damages. Graves, | 10; Forbes v. Osteopathic Hosp. of Me., Inc., 552 
A.2d 16, 17 (Me. 1988). In Graves, a case involving a land surveyor, 
the Law Court cited a medical malpractice case, McLaughlin v. Sy, 589 
A.2d 448, 452 (Me. 1991), and a legal malpractice case, Schneider v. 
Richardson, 411 A.2d 656, 657 (Me. 1979), to emphasize the similarity 
of standards of professional negligence for all professions. In Graves, 
the Court approved the trial court’s view requiring the plaintiff to 

_ demonstrate a quality of work below that of an ordinarily and 
reasonably competent land surveyor performing in like circumstances. 
Graves v. S.E, Downey Registered Land Surveyor, P.A., 2005 ME 116, 
ith; 
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In a negligent insurance procurement case, the Law Court also 
recognized common standards for an action for professional negli- 
gence, but stated the causation element differently. See Tri-Town 
Marine, Inc. v. J.C. Milliken Agency, Inc., 2007 ME 67, {J 9-11. While 
in Graves, at { 10, the Law Court had used standard causation language 
that a plaintiff must “prove that the deviation caused the plaintiff's 
damages,” in 7ri-Town Marine, also at ¥ 10, the Law Court stated that 
to establish causation, plaintiff must prove that “but for the defendant’s 
acts, the resulting outcome for the plaintiff would have been both 
different, and more favorable.” For some types of cases, this standard 
for causation may impose a heavier burden of pleading and proof. 


§ 7-79 [Reserved]. 
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CAUSATION—COMPARATIVE FAULT 


§ 7-80 Causation: Proximate Cause-Legal Cause. Instruction. 


An injury or damage is legally caused by an act, or by a failure to act, 
whenever the act or failure to act played a substantial part in bringing about 
or actually causing the injury or damage; and the injury or damage was 
either a direct result, or a reasonably foreseeable consequence of the act or 
failure to act. 


[When Causation Is a Serious Issue. Instruction] 


An injury or damage is a direct result of an act or failure to act when that 
act or failure to act starts an event or chain of events that inevitably leads to 
the injury or damage. This is an objective test: Did the act or failure to act 
start events which made the injury or damage inevitable, regardless of 
whether the injury or damage could have been foreseen? 


An injury or damage is a reasonably foreseeable consequence of an act or 
failure to act when that act or failure to act creates a risk which might 
reasonably be expected to result in the injury or damage in question, even 
though the exact person injured or the exact nature of the injury need not, 
itself, be foreseeable. This is a subjective test: Could the injury or damage 
reasonably have been foreseen to result from the risk created by the act or 
failure to act? 


COMMENT 
Addy v. Jenkins, 2009 ME 46, {{ 10-14. 
Wing v. Morse, 300 A.2d 491, 495-496 (Me. 1973). 


Circumstances when separation of negligence and causation ques- 
tions may be appropriate are discussed in section 5-4A referencing 
verdict forms in civil cases. 


The term “legal” cause rather than “proximate” cause is used in the 
instruction because some jury studies have found that jurors may 
confuse the term “proximate” with “approximate.” 


The exact nature of an injury need not be foreseeable if some injury 
is foreseeable in the circumstances. Colvin v. AR Cable Services-Me., 
1997 ME 163, { 7; Quinn v. Moore, 292 A.2d 846, 850 (Me. 1972). 
However, reasonable foreseeability does not equal causation. There 
must be some evidence indicating that a foreseeable injury did in fact 

_ result from the negligence. Murdock v. Thorne, 2017 ME 136, { 13. Or 
stated in the reverse, there must be some evidence of a reasonable 
connection between the act or omission and the plaintiff’s injury or 
damage. Addy, | 12. “The mere possibility of such causation is not 
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enough; and when the matter remains one of pure speculation or 
conjecture, or the probabilities are at best evenly balanced, it becomes 
the duty of the court to direct a verdict for the defendant.” Champagne 
v. Mid-Maine Medical Center, 1998 ME 87, { 10, quoting RESTATE- 
MENT [SECOND] OF TORTS § 433B comment a, at 442 (1965). 


Proximate cause is cause that is “unbroken by an efficient intervening 
cause.” Johnson v. Carleton, 2001 ME 12, 412. See also Toto v. 
Knowles, 2021 ME 51, 7 10 (proximate cause is an action occurring in 
a natural and continuous sequence, uninterrupted by an intervening 
cause, that produces an injury that would not have occurred but for the 
action). 


The additional instruction in brackets would be appropriate only 
when causation is a Serious issue in the case. 
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§ 7-81 More Than One Cause. Instruction. 


An injury or damage may have more than one legal cause. Two or more 
persons or things may act either independently or together to cause injury or 
damage, and in such a case each may be a legal cause. 


COMMENT 
Wheeler y. White, 1998 ME 137, {4 6-10. 
Fournier vy, Rochambeau Club, 611 A.2d 578 (Me. 1992), 
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§ 7-82 Joint Negligence. 

If two persons are negligent and each person’s negligence is a legal cause 
of the injury or loss to the plaintiff, then both are liable to the plaintiff for the 
full amount of damages. 
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§ 7-83 Intervening Event or Cause. Instruction. 


An injury or damage may have more than one legal cause. Two or more 
persons may act either independently or together to cause injury or damage, 
and in such a case each may be a legal cause. 


If you find that the plaintiff has proven by a preponderance of the evidence 
that the [__tmtn defendants] were negligent, but you also find that 
the defendants have proven by a preponderance of the evidence that the 
injury or damage to the plaintiff was caused by a subsequent independent 
intervening event, and that the [__mtt_____. defendant’s] negligence was 
not a legal cause of plaintiff’s injury or damage, then you must find for the 
defendants. 


An independent intervening event is an unforeseeable, intervening act or 
force that breaks the causal connection between the negligence attributed to 
the [__._______— defendant] and the injury in question. It is an event that 
could not have been foreseen by an ordinary, careful person standing in the 
position of the [_..- ——SS:és defendant], under all the circumstances 
shown by the evidence in this case. The new intervening event or events 
must not be the consequence or the natural result of the original act or failure 
to act. by the [2 .  . defendant]. The. [2 a defendant]).is 
not relieved from responsibility for acts or failure to act, unless the 
intervening cause is both new and independent, sufficient of itself to stand as 
the cause of the injury, breaking the causal connection to the defendant’s 
negligence. 


COMMENT 
Ames v. Dipietro-Kay Corp., 617 A.2d 559 (Me. 1992). 
Johnson vy. Dubois, 256 A.2d 733 (Me. 1969). 
Michalka y. Great Northern Paper Co., 151 Me. 98 (1955). 


A defendant, asserting that there is an independent intervening event 
or cause that excuses liability or limits or avoids damages, has the 
burden of proving the event or cause and its causation of plaintiff's 
damages. Cf. Lovely v. Allstate Insurance Co., 658 A.2d 1091 (Me. 
1995) (defendant responsible to prove other conditions causing plain- 
tiffs damage). 


Discussing Lovely in Bratton v. McDonough, the Law Court noted that: 


Lovely stands for two related negligence principles. The first places 
the burden of apportioning damages on a defendant who seeks to 
limit liability on the basis of a preexisting or a subsequent 
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injury.. . . The second requires that when a defendant asserts that 
an independent factor, rather than the defendant’s acts, caused the 
plaintiff's harm, it is the defendant’s burden to prove that indepen- 
dent causation by a preponderance of the evidence. . . . In short, 
the principle that the party affirmatively asserting a theory bears the 
burden of proving that theory has been applied both to the element 
of causation and to the element of damages. 


2014 ME 64, ¥ 19 (citations and quotations omitted). 


See also the instruction and comment in section 7-102, Damages: Other 
Events. 


§ 7-84 [Reserved]. 
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§ 7-85 Comparative Negligence (With Verdict Forms). Instruction. 


If you find by a preponderance of the evidence that the defendant was 
negligent, and if you also find by a preponderance of the evidence that the 
plaintiff was negligent, and you find that the negligence of each was a legal 
cause of damage to the plaintiff, then you must apportion the relative degree 
of fault or responsibility for the damage by comparing the degree to which 
each party departed from the standard of ordinary care. 


This is a common sense decision; you must decide whether the degrees of 
responsibility at issue amount to a departure from the standard of ordinary 
care that is a minor inadvertence or more substantial negligence. 


If, in the apportionment process, you find that the [ 
plaintiff] was either equally responsible for the damage sustained or more 
responsible for the damage sustained than was the [______—s defen 
dant], you shall award no damages to the [ plaintiff]. 


However, if you find that the [SE sépiaintiff’s] responsibility 
was less than that of the defendant, you proceed to the second phase of the 
comparative negligence calculations and apportion damages. In determining 
damages you must first determine the total damages that would have been 
recoverable if the [___.______ plaintiff] had not been at fault at all. Then 
you must reduce this total amount, by dollars and cents and not by 
percentage, to the extent that you deem just and equitable having regard to 
the [_______—pitaintiff’s] share in the responsibility for the damage. 

In reporting your result to the court, you must return both the total amount 


and the reduced amount of damages. The figure for the reduced amount of 
damages is the final verdict in the case. 





COMMENT 
14 MLR.S. § 156. 


The representative comparative negligence or comparative fault 
instruction is provided at this point as part of the negligence-proximate 
cause discussion. However, in practice, it is frequently given at or near 
the end of the regular instructions, close to the point when the verdict 
form will be explained. Some type of verdict form is almost always 
used in comparative negligence cases. See section 7-12 for a represen- 
tative comparative negligence burden of proof instruction. 


The instruction attempts to follow the advice of the Law Court in 

_ Jackson v. Frederick’s Motor Inn, 418 A.2d 168 (Me. 1980) and Wing 
v. Morse, 300 A.2d 491, 497-501 (Me. 1973). However, in the author’s 
experience, expressions on jurors’ faces frequently indicate difficulty in 

~ comprehending the instruction. One approach to address this problem is 
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to rely on a careful explanation of the verdict form in lieu of a particular 
instruction on the comparative negligence issue. For an example of 
such an explanation, see section 7-85A. 


When there is more than one defendant, other jurisdictions differ on 
whether the plaintiff's negligence, if found, should be compared with 
the negligence of each separate defendant or the combined negligence 
of all of the defendants. The Law Court has expressly reserved decision 
on the issue, Minott v. FW. Cunningham & Sons, 413 A.2d 1325, 1328 
n.3 (Me. 1980), in a note citing differing views under the laws of other 
states, accord Hoitt v. Hall, 661 A.2d 669, 672 (Me. 1995). 


A defendant found partially at fault has joint and several liability for 
the full amount of any damages. Damages responsibility is not limited 
to the assigned percentage of fault. See Baker v. Jandreau, 642 A.2d 
1354 (Me. 1994). 


The damages awarded do not need to be in proportion to fault, 
Pelletier vy. Fort Kent Golf Club, 662 A.2d 220 (Me. 1995) (approving 
comparative negligence reduction from $250,000 damages to a $40,000 
award); Pomeroy v. Glidden, 1997 ME {t18, { 4. Application of the 
comparative fault law in a case where the plaintiff was found to be 
equally at fault or more at fault than the defendant was addressed in 
Estate of Gagnon v. Anthony, 2015 ME 142. 


Comparative fault issues are distinguished from mitigation of dam- 
ages issues. Comparative fault generally involves plaintiff's action 
before or concurrent with the injury that contributes to causation for the 
injury. Mitigation issues involve a plaintiffs failure to take reasonable 
actions to avoid or reduce the damages from an injury after it occurs. 
See Searles v. Fleetwood Homes of Pa., Inc., 2005 ME 94, YJ 37-39; 
Walter v. Wal-Mart Stores, Inc., 2000 ME 63, 924. However, a 
plaintiff's failure to follow reasonable instructions for follow-up after a 
doctor’s negligent treatment may be viewed as comparative fault. 
Walter v. Wal-Mart Stores, Inc., 2000 ME 63, 4 25. 


While 14 M.R.S. § 156 is called the comparative “negligence” law, 
it is in fact a comparative fault law that allows the issue to be raised as 
an affirmative defense in most tort actions, including, with certain 
limitations, claims based on strict liability theories. 14 M.R.S. § 221; 
Austin v. Raybestos-Manhattan, Inc., 471 A.2d 280 (Me. 1984). See 
Comment section 7-39. Failure to assert comparative negligence as an 
affirmative defense may result in waiver of the defense. See Haskell v. 
Bragg, 2017 ME 154, FJ 20-21. See Comment section 101. 


Enactment of the comparative negligence statute supplanted the 
defense of assumption of the risk. See Semian v. Ledgemere Transpor- 
tation, Inc., 2014 ME 141, 7 11. However, the Legislature retained the 
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defense of assumption of the risk in several specific circumstances, 
including equine activities, agritourism, and skiing. See 7 M.R.S. 
§ 4103-A(1); 7 M.R.S. § 252(1); 32: M.R.S. § 15217(2). Merrill v. 
Sugarloaf Mountain Corp., 2000 ME 16, 7.9, 745 A.2d 378 (skiing). 


In Maietta v. International Harvester Co., 496 A.2d 286 (Me. 1985), 
the Law Court expressly reserved the question of whether warranty 
claims might come under the provisions of the comparative negligence 
law. Maietta v. International Harvester Co., 496 A.2d 286, 291 n.4 (Me. 
1985). 


Comparative negligence or fault is not available as a defense to an 
intentional tort of assault and battery and may not be available in other 
cases of torts involving intentional ‘or “wanton” misconduct. See 
McLain y. Training and Development Corp., 572 A.2d 494 (Me. 1990). 


In Semian, 2014 ME 141, Y{6—29, a case involving a motor 
vehicle/bicycle collision, the Law Court addressed application of 
special statutes governing operation of bicycles in relation to the 
comparative negligence law. 


Under the “dog bite” strict liability law, 7 M.R.S. § 3961, any fault 
or negligence by the plaintiff bars recovery. Lewis v. Penney, 632 A.2d 
439, 442 (Me. 1993); Pettitt v. Lizotte, 454 A.2d 329, 335 (Me. 1982). 
However, comparative negligence analysis applies to common law 
negligence based claims for damages by dogs. Lewis v. Penney, 632 
A.2d 439, 442 (Me. 1993). 
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§ 7-86 Comparative Negligence Verdict Forms. 
The comment is followed by three alternative verdict forms. 


First is a widely used form, adjusted to reflect recent jurisprudence 
suggesting separation of the negligence and causation questions. See Wilson 
v. Condon, 2016 ME 187, JY 10-11. 


Second is a form, drawing on the first, which is used where there is a 
counterclaim seeking damages for negligence. To avoid confusion, the 
parties in this form should be individually named. 


Third is a variant of the first form, which is used by some justices, and 
includes an extra subtraction calculation to reach the final result. 


See section 5-4A, above, and Wilson v. Condon, 2016 ME 187, J 10—11, 
discussing circumstances when separate negligence and causation questions 
may be appropriate. 


Although the forms pose very concise and specific questions, it may not 
be possible to draft a form so foolproof that all risk of juror mistakes is 
avoided. Cf. Taylor v. Lapomarda, 1997 ME 216. 


STATE OF MAINE 
SUPERIOR COURT 


CIVIL ACTION 
Plaintiff VERDICT FORM 

VS. , 38. 

Docket No. 

Detenaaas (Comparative Negligence) 


1. Was the defendant negligent? 
Gig ete Ae INE) 
If the answer to question #1 is “no,” answer no more questions. 
If the answer is “yes,” answer question #2. 

2. Was the defendant’s negligence a cause of the plaintiff’s injury? 
OS COMO ieee. INO 
If the answer to question # 2 is “no,” answer no more questions, 
If the answer to question # 2 is “yes,” answer question # 3. 


3. Was the plaintiff negligent, and was the plaintiff's negligence a 
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cause of the plaintiff’s injury? 
Yes NOt AE pec. 


[In some circumstances it may be appropriate to split question # 3 
into two questions, as with questions # 1 and # 2. See section 5-4A.] 


If the answer to question #3 is “yes,” answer question #4. 
If the answer to question #3 is “no,” answer only question #5. 


Was plaintiff's negligence equal to or greater than defendant’s 
negligence? 


X08 Foaming oe ING 

If the answer to question #4 is “yes,” answer no more questions. 
If the answer is “no,” answer both questions #5 and #6. 

What are the plaintiffs total damages? 


$ 


To what dollar amount is the plaintiff’s total damages found in 
answer #4 to be reduced after deducting a just and equitable sum 
having regard to the plaintiff's negligence? This will be the amount 
awarded to the plaintiff, if there is a verdict in the plaintiff's favor 
and if comparative negligence is found. 

$ 


of jurors concurring in verdict (__._SEE 
of jurors not concurring in verdict (___ 


FOREPERSON 


STATE OF MAINE 
SUPERIOR COURT 


CIVIL ACTION 
VERDICT FORM 


, 8S. 
Docket No. 


Defendant (Comparative Negligence) 





(Counterclaim) 
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Was. sénegligent, and was his negligence a cause of 
injuries to? 

OS ps lk See ECE SING 

Was ss énegligent, and was her negligence a cause of 
injuries to? 

YOR ieee AND 


{In some circumstances it may be appropriate to have separate 
questions for negligence and causation. See the discussion in 
section 5-4A.] 


If both question #1 and question #2 are answered “yes,” please 
answer question #3. If both question #1 and Question #2 are 
answered “no,” answer no more questions. If question #1 is 
answered “yes” and question #2 is answered “no,” answer only 
question #4. If question #1 is answered “no” and question #2 is 
answered “yes,” answer only question #6. 


Comparing the negligence of the parties, was the negligence of one 


- party greater than the other, or was the negligence of each equal? 


Negligence of each equal 
Negligence of _..._ greater 
Negligence Of 2). an eremer 


If the answer to question #3 is “negligence of each equal,” answer 
no more questions. If the answer to question #3 is “negligence of 
(Plaintiff) greater,” please answer only questions #6 and #7. If the 
answer to question #3 is “negligence of (Defendant) greater,” 
answer only questions #4 and #5, 


What are__ == stall damages? 

$ 

To what dollar amount is ___»__ total damages found in 
answer #4 to be reduced after deducting a just and equitable sum 
having regard to __. ss negligence? This will be the 
amount awardedto_. = if there is a verdict in 

favor and if comparative negligence is found. 

$ 


What are_ = stall damages? 
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$ 


To what dollar amount is ____-_ total damages found in 
answer #6 to be reduced after deducting a just and equitable sum 
having regard to __tmn___._ negligence? This will be the 
amount awarded to.___if there is a verdict in 

favor and in comparative negligence is found. 


$ 
of jurors concurring in verdict (_S 
of jurors not concurring in verdict (__. CS) 


FOREPERSON 


STATE OF MAINE 
SUPERIOR COURT 





CIVIL ACTION 
VERDICT FORM 


, SS. 
Docket No. 
(Comparative Negligence) 


Defendant (Counterclaim) 


(Alternative) 


Was the defendant negligent, and was the defendant’s negligence a 
cause of injury and damages to plaintiff? 
NOS ae ieee uING : 


If the answer to question #1 is “no,” answer no more questions. 


[In some circumstances it may be appropriate to have separate 
questions regarding negligence and causation. See the first draft 
verdict form above, and see the issue discussed in section 5-4A.] 


If the answer to question #1 is “yes,” answer question #2. 


Was the plaintiff negligent, and was the plaintiffs negligence a 
cause of plaintiff's injury and damages? 
ee ke en, ING 


If the answer to question #2 is “yes,” answer question #3. 


If the answer to question #2 is “no,” answer only question #4. 
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3. Was plaintiff's negligence equal to or greater than defendant’s 
neelimence? Years cont NO 
If the answer to question #3 is “yes,” answer no more questions. 
If the answer to question #3 is “no,” answer questions #4, #5 and 
#6, | 

4. What are plaintiffs total damages? 
$ 

5. What dollar amount do you deem it just and equitable, having 
regard to plaintiffs negligence, to deduct from plaintiff’s total 
damages? 
$ 

6. What dollar amount shall plaintiff recover? (subtract the answer to 
question #5 from the answer to question #4) 
$ 

Number of jurors concurring in verdict (__W»_ET 


Number of jurors not concurring in verdict (__HWHESEESEE:”) 


Dated : 


FOREPERSON 
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§ 7-86A Comparative Negligence Verdict Form Explained. 
Instruction (Instruction Follows First Form). 


To assist with your deliberations on the issues of negligence, comparative 
negligence and damages, I am going to provide a verdict form to aid in 
reporting your decisions. As the court officer is passing out the forms, let me 
emphasize that it is to aid in reporting your result. However, as with these 
instructions, nothing on the form is meant to suggest expressly or by 
implication what result you should reach. 


[A different explanation would be required if there are separate questions 
addressing negligence and causation. The best practice would be to explain 
whatever form is given to the jury by using the form itself to explain the 
form. This instruction only suggests language that may be used in explaining 
the form. Any explanation of a form should include references to the burden 
of proof at appropriate points. ] 


Now that you each have a copy of the form, let me review it with you. The 
first question addresses whether the plaintiff has proven his claim that the 
defendant is liable by a preponderance of the evidence in accordance with 
my earlier instructions. It asks: 


Was the defendant negligent, and was the defendant’s negligence a cause 
of the plaintiffs injury? If the answer to question #1 is “no,” answer no more 
questions. That will be a determination that the plaintiff has not proven 
liability by a preponderance of the evidence. A verdict would be entered for 
the defendant. 


If the answer to question #1 is “yes,” answer question #2. This is the 
comparative negligence question. Remember, the defendant must prove 
plaintiff's comparative negligence by a preponderance of the evidence. 


Was the plaintiff negligent, and was the plaintiff’s negligence a cause of 
the plaintiff’s injury? If the answer to question #2 is “yes,” answer question 
#3. If the answer to question #2 is “no,” answer only question #4. 


Question #3 asks you to compare the negligence of the parties under the 
comparative negligence law. 


Was plaintiff's negligence equal to or greater than defendant’s negligence? 
If the answer to question #3 is “yes,” answer no more questions. If the 
answer is “no,” answer both questions #4 and #5. 


Question #4. What are the plaintiff’s total damages? Here you would enter 
any damages you have determined in accordance with the damages 
instructions. 


Question #5 is only answered if you have found both parties negligent and 
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if you have determined that the defendant’s negligence was greater than the 
plaintiff's negligence. It permits adjustment of the damage award consider- 
ing the relative responsibility of the parties for the plaintiff's injury and 
damages. To what dollar amount are the plaintiffs total damages found in 
answer #4 to be reduced after deducting a just and equitable sum having 
regard to the plaintiff's negligence? This will be the amount awarded to the 
plaintiff, if there is a verdict in the plaintiff's favor and if comparative 
negligence is found. 


You would then indicate the number of jurors concurring in verdict and 
the number of jurors not concurring in verdict, if any do not concur. 


§§ 7-87-7-89 [Reserved]. 
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REAL ESTATE CLAIMS 


§ 7-90 Adverse Possession. Instruction. 
The plaintiff in this case is claiming title by adverse possession. 


To find title by adverse possession, you must find that the plaintiff has 
proven that it is more likely than not that: 


1. the plaintiff has been in actual possession of the land; 


2. the plaintiff's possession is visible and notorious (that means it is 
apparent and known to others in the community); 


3. is adverse to the owner of the land; possession with permission is 
not adverse possession; 


4. is under a claim of right; 
5. has been continuous for a period of at least 20 years; 
6. has been exclusive in the plaintiff or predecessors in possession. 


The nature of the possession, to be adverse, must be by acts and conduct 
sufficient to put a person of ordinary prudence, and particularly the true 
owner, on notice that the land in question is actually, visibly, and exclusively 
held by the plaintiff using the land as the plaintiff’s own and not subordinate 
to any other claim. Notice to a true owner may be implied from a possession 
that is open, visible, and notorious. You may consider both overt acts and the 
relationship of the parties in determining the nature of the plaintiff's uses of 
the land to establish [or maintain] exclusive title to the land. 


To establish title by adverse possession, the plaintiff must identify and 
prove what land is subject to the adverse possession claim. 


(If you do not find that the adverse possession claim is proven, the 
plaintiff is claiming an easement by prescription in land [__.__~_-~E-E*ds as 
an alternative to the adverse possession claim. An easement is a right to use 
another person’s land for a specific, limited purpose. Here a right-of-way for 

[vehicle passage and parking] is asserted.] 


COMMENT 
14 M.R.S. §§ 801-813. 
Instructions must be developed looking to the facts of each case. This 
representative instruction is for a claim involving property that is 


developed and subject to frequent if not year-round use. Somewhat 
stricter requirements may apply to attempts to acquire by adverse 
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possession properties that are wild or undeveloped land or properties 
that are subject to only seasonal uses. Representative Instruction 7-90A 
attempts to address situations when undeveloped land or seasonal uses 
are al issue. 


The last paragraph in brackets may be used when a claim for an 
easement is being asserted as a lesser-included claim if the adverse 
possession claim is not proven. That paragraph would then be followed 
by one of the Easement Instructions, 7-92 or 7-92A. 


Section 7-90B is a suggested verdict form for a case with both 
adverse possession and prescriptive easement issues. 

This representative instruction uses the word “adverse” in place of 
the word “hostile” that often appears in opinions. The Law Court has 
stated that: 


Hostile possession “means that the possessor does not have 
the true owner’s permission to be on the land, and has nothing 
to do with demonstrating a heated controversy or a manifesta- 
tion of ill will, or that the claimant was in any sense an enemy 
of the owner of the servient estate.” 

Wood v. Bell, 2006 ME 98, J 13. Permission negates hostility. Jd. 

Regarding the “claim of right” requirement, the claimant must be in 
possession as owner, with actions supporting a claim to the land as his 
or her own, and not in recognition of or subordination to the record title 
holder. Jd. The “intent” requirement, that a claimant must demonstrate 
a specific intent to claim land by adverse possession or prescriptive 
easement, no longer applies. Androkites v. White, 2010 ME 133, { 16 
n.7; Dombkowski v. Ferland, 2006 ME 24, (23 n.6, 24. 


The bracketed words “or maintain” in the representative instruction 
would be used in a case when the plaintiff’s claim of adverse possession 
arises in whole or in part from the plaintifi’s mistaken belief that the 
plaintiff was the owner of the land in dispute. See Dombkowski v. 
Ferland, 2006 ME 24, JJ 10-24 (clarifying the state of the law 
regarding the nature of a hostile claim, mistaken belief of ownership, 
and statutory abrogation of the intent requirement for adverse posses- 
sion claims). A 2009 amendment to 14 M.R.S. § 810-A purported to 
clarify the law of mistaken adverse possession and codify the result in 
Dombrowski. Other relevant opinions on important issues include: 


Hamlin v. Niedner, 2008 ME 130, {J 10-13 (noting that when 
property is or has been held within one family, the burden of 
establishing hostility is greater, such that “there must be clear proof of 
hostility and actual notice to the true owner to satisfy the hostility 
requirement and transfer title by adverse possession.” Jd., J 13). 
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Weinstein v. Hurlbert, 2012 ME 84, JJ 11-12 (holding that seasonal 
uses of property, such as grass cutting and occasional crossings and uses 
for recreation or temporary storage of materials may be insufficient to 
support acquisition of title by adverse possession), following Weeks v. 
Krysa, discussed below. 


Weeks v. Krysa, 2008 ME 120 (addressing the caution with which 
adverse possession claims to vacant lots, and particularly shorefront 
lots, must be analyzed, noting particularly that evidence of seasonal 
crossings and occasional uses is insufficient to support an adverse 
possession claim). 

Harvey v. Furrow, 2014 ME 149, 47-20, 28-31 (addressing 
application of the doctrine of constructive adverse possession or 
constructive possession whereby a combination of proof of a deed 
ambiguity and proof of adverse use of a portion of a lot, may in limited 
circumstances result in title to the entire lot passing to a claimant by 
adverse possession). 


Spickler v. Ginn, 2012 ME 46, JJ 8-13 (addressing priority determi- 
nations when claims to title based on unrecorded deeds are asserted and 
noting that when a party chooses not to acknowledge and record a deed, 
that party’s deed trumps the interest in the same property of only three 
classes of interests having a subsequently acquired, but previously 
recorded deed: the grantor, the grantor’s heirs and devisees, and people 
who have actual notice of the conveyance, citing 33 M.R.S. § 201). 


Neither adverse possession nor a prescriptive easement may be 
claimed for the time that a property is owned by a governmental entity. 
Sandmaier v, Tahoe Dev. Group, 2005 ME 126, (7-8. 
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§ 7-90A Adverse Possession—Seasonal Uses or Undeveloped Land. 
Instruction. 


The plaintiff is claiming title by adverse possession. 


To find title by adverse possession, you must find that the plaintiff has 
proven that it is more likely than not that: 


1. the plaintiff has been in actual possession of the land. Use or 
possession of land that is occasional or seasonal, [such as crossing 
land to access another property or waterway, cutting grass, clearing 
brush, or recreational uses that do not alter the land] is insufficient 
to establish adverse possession; 


2. the plaintiff's possession is visible and notorious (that means it is 
apparent and known to others in the community); 


3. is adverse to the owner of the land; possession with permission or 
possession that is infrequent or irregular is not adverse possession; 


4. is under a claim of right; 
5. has been continuous for a period of at least 20 years; 
6. has been exclusive in the plaintiff or predecessors in possession. 


The nature of the possession, to be adverse, must be by acts and conduct 
of sufficient frequency and visibility to put a person of ordinary prudence, 
and particularly the true owner, on notice that the land in question is actually, 
visibly, and exclusively held by the plaintiff using the land as the plaintiff’s 
own and not subordinate to any other claim. Notice to a true owner may be 
implied from a possession that is frequent, open, visible, and notorious. You 
may consider both overt acts and the relationship of the parties in 
determining the nature of the plaintiff's uses of the land to establish [or 
maintain] exclusive title to the land. 


To establish title by adverse possession, the plaintiff must identify and 
prove what land is subject to the adverse possession claim. 


(If you do not find that the adverse possession claim is proven, the 
plaintiff is claiming an easement by prescription in land [___S das 
an alternative to the adverse possession claim. An easement is a right to use 
another person’s land for a specific, limited purpose. Here a right-of-way for 

[vehicle passage and parking] is asserted.] 


COMMENT 


The comment to Instruction 7-90 also addresses the issues in this 
representative instruction. The particular uses alleged to create adverse 
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possession should be indicated at some point in the instruction. The 
words currently in the bracketed language are examples of seasonal 
uses the Law Court has indicated may be insufficient to support adverse 
possession. These examples should not be used in an instruction; they 
are offered for comparison purposes only. This representative instruc- 
tion is based on the discussion of the law of adverse possession 
regarding seasonal uses and undeveloped land when an owner may not 
be regularly present addressed in Weinstein v. Hurlbert, 2012 ME 84, 
{id 11-12 (holding that seasonal uses of property, such as grass cutting 
and occasional crossings and uses for recreation or temporary storage of 
materials may be insufficient to support acquisition of title by adverse 
possession), and Weeks v. Krysa, 2008 ME 120 (noting Maine’s open 
access to undeveloped lands tradition, {[ 15, and addressing the caution 
with which adverse possession claims to vacant lots, and particularly 
shorefront lots, must be analyzed, noting particularly that evidence of 
seasonal crossings and occasional uses is insufficient to support an 
adverse possession claim). 


As Weinstein and Weeks establish, prevailing on an adverse posses- 
sion claim involving seasonal uses or undeveloped land on which an 
owner may not be regularly present is a significant challenge. However, 
an adverse possession claim regarding a structure constructed upon, or 
encroaching upon, seasonally used land would likely be governed by 
the law as stated in Instruction 7-90. 


Statutory provisions generally addressing adverse possession in- 
clude, 14 M.R.S. $$ 801-813. Special statutory provisions address 
possession, use, and adverse possession of private roads in unorganized 
territory and wild lands, 14 M.R.S. § 814, and claims to undeveloped or 
uncultivated lands in incorporated municipalities, 14 M.R.S. § 816. 


As in Instruction 7-90, the bracketed paragraph at the end of the 
instruction can be used when a prescriptive easement is being asserted 
as a lesser-included claim if adverse possession is not proven. 
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§ 7-90B Adverse Possession and Prescriptive Easement. Verdict 
Form. 


Following is a representative verdict form with several potential alterna- 
tive results allowing a finding of adverse possesston or, alternatively, an 
easement by prescription if adverse possession is not proven. Any verdict 
form will have to be carefully adjusted to the facts of the particular case. The 
representative verdict form is for an adverse possession claim with an 
instruction such as Instruction 7-90 in which a plaintiff is asserting adverse 
possession to identified areas to the north and west of plaintiff’s deeded 
property line and is asserting a prescriptive easement alternative as ad- 
dressed in Instruction 7-92. 


STATE OF MAINE 
SUPERIOR COURT 





CIVIL ACTION 


Plaintiff SPECIAL VERDICT FORM 
VS. 

, 8S. 
Defendant motos 


1. Has the plaintiff proven title by adverse possession to any of the 
defendants’ land? 
DS i et eNO 


If the answer is “No,” go to Question #7. Do not answer Questions 
#2, 3, 4, 5, or 6. 
Ves000 Ce 


2. Has the plaintiff proven adverse possession to any of the defen- 
dants’ land to the north of the plaintiff's deeded property line? 


If the answer is “No,” go to Question #5. Do not answer Questions 
#3 and 4. 


3. Has the plaintiff proven adverse possession to a line 190 feet north 
of Main Street and running parallel to Main Street? 
OS om Oi a NO 


4, Has the plaintiff proven adverse possession up to and including the 
double row of trees? 
ING 


5. Has the plaintiff proven adverse possession to any of the defen- 
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dants’ land to the west of the plaintiff’s deeded property line? 
OS tal! we Rett NG pe es oo 


If the answer is “No,” go to Question #7. Do not answer Question 
#6. 


6. If your answer to Question #5 was “Yes,” please fill in the blank in 
the sentence below: 
The plaintiff has proven adverse possession of the defendants’ land 
to a line that is__=_=—=s feet from the westerly boundary of 
the plaintiff's deeded property line. 
If you do not know how many feet, please state that you do not 
know. DO NOT KNOW 
7. Has the plaintiff proven that she has acquired an easement by 
prescription to use any of the defendants’ land to the west of the 
plaintiff's deeded property line? 
Ge ern Sy eG 
If the answer is “No,” do not answer Question #8. 
8. If your answer to Question #7 is “Yes,” is the easement to allow 
passage of vehicles and parking of cars? 
Meee SENG 
Number of jurors concurring in verdict (____ESE 
Number of jurors not concurring in verdict (__._) 


Dated 


FOREPERSON 
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§ 7-91 Title by Acquiescence. Instruction. 


In order to prove title [_..__-—~——SS—s«Oor' aa boundary line] established by 
acquiescence [_____-_____ consent] the plaintiff must prove the following 
elements by clear and convincing evidence: 


1. possession up to a visible line marked clearly by monuments, fences 
or the like; 


2. actual or constructive notice of the possession to the adjoining 
landowner; 


3. conduct by the adjoining landowner from which recognition and 
acquiescence [_.__- ss consent], not induced by fraud or 
mistake, may be fairly inferred; and 


4. acquiescence [_____=_+=___ consent} for a long period of years 
such that the policy behind the doctrine of acquiescence—that a 
boundary consented to and accepted by the parties for a long period 
of years should become permanent—1is well served by recognizing 
the boundary. 


Evidence is clear and convincing when it gives you an abiding conviction 
that it is highly probable that the plaintiff has proven the elements of the title 
by acquiescence claim. 


COMMENT 
Hamlin v. Niedner, 2008 ME 130, Jf 7-8. 
Anchorage Realty Trust v. Donovan, 2004 ME 137, Fj 11-14. 
Crosby v. Baizley, 642 A.2d 150, 153-154 (Me. 1994), 


In instructing citizen juries, the terms “consent” or “acceptance” may 
promote better understanding than the term “acquiescence.” 


Paragraph 4 of the instruction may need further refinement directed 
to the facts and circumstances in the case to permit the jury to make a 
more specific finding than the equitable sounding judgment call 
suggested in the case law. 


A boundary by acquiescence may be proven even when the deed 
description is clear and the legal boundary is known. See Dowley vy. 
Morency, 1999 ME 137, J 16. However, acquiescence cannot result or 
be created by a mistake, Hamlin, { 9. Establishing title by acquiescence 
must include proof of possession up to a visible line clearly marked by 
monuments, fences, structures, or the like, sufficient to put the true 
owner on notice of where the boundary is intended to be. 7d. 


The clear and convincing standard of proof applied to title by 


se 
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acquiescence cases is addressed in Grondin v. Hanscom, 2014 ME 148, 
{ 11, and Hamlin, | 8. The clear and convincing standard of proof is 
discussed generally in section 7-13, above. 
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§ 7-92 Prescriptive Easement. Instruction. 


The Cs [plaintiff] is claiming an easement by prescription to 
cross____ [the defendant’s] property. An easement is a right to use 
another person’s land for a specific, limited purpose. Here a right-of-way for 

[vehicle passage and parking] is asserted. 


An easement by prescription is created if you find _s=_ ._ [the 
plaintiff] has proven that it is more likely than not: 


¢ That the plaintiff has continuously used the land ___—__——__—([for 
the claimed purpose]; 


e fora period of 20 years; 
e under a claim of right adverse to the true owner; or 
e with the owner’s knowledge and acquiescence; or 


e by a use so open, notorious, visible, and uninterrupted that knowl- 
edge and acquiescence will be presumed. 


One crossing the land of another with permission of the owner and as a 
matter of accommodation does not gain an easement by prescription. 


COMMENT 
14 M.R.S. § 812 (easement by prescription). 


The instruction uses the word “adverse” in place of the word 
“hostile” that often appears in opinions. The Law Court has stated that: 


Hostile possession “means that the possessor does not have 
the true owner’s permission to be on the land, and has nothing 
to do with demonstrating a heated controversy or a manifesta- 
tion of ill will, or that the claimant was in any sense an enemy 
of the owner of the servient estate.” 


Wood v. Bell, 2006 ME 98, { 13. Permission negates hostility. /d. 


Regarding the “claim of right” requirement, the claimant must be 
using the land as if the claimant had the right to use the land for the 
claimed purpose. The “intent” requirement, that a claimant must 
demonstrate a specific intent to claim land by adverse possession or 
prescriptive easement, no longer applies. Androkites v. White, 2010 ME 
133, ¥ 16 0.7; Dombkowski v. Ferland, 2006 ME 24, YJ 23 n.6, 24. 


Relevant opinions, depending on the issues presented in an easement 
claim include: 


Beckerman y. Conant, 2017 ME 142, 99 13-22 (addressing standards 
of review for determination of the existence and location of a deeded 
easement). 
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Lincoln y. Burbank, 2016 ME 138, [27 (A party claiming a 
prescriptive easement must prove three elements by a preponderance of 
the evidence: “(1) continuous use for at least twenty years; (2) under a 
claim of right adverse to the owner; (3) with the owner’s knowledge 
and acquiescence, or with a use so open, notorious, visible, and 
uninterrupted that knowledge and acquiescence will be presumed.” 
(quoting Androkites v. White, 2010 ME 133, J 14)) 


Almeder y. Town of Kennebunkport, 2014 ME 139 (revised opinion) 
(extensively discussing beach access in relation to public prescriptive 
easements, the presumption of permission applicable to uses of open 
and tidal lands, and the burdens of proof necessary to support easement 
claims). 

Androkites v. White, 2010 ME 133, JY 12-23 (addressing issues of 
allocation of burden of proof, and proof of adversity when a prescrip- 
tive easement is claimed over a portion of property that, within the 
relevant 20-year period, was held within one family. Adversity exists 
when the party “has received no permission from the owner of the soil, 
and uses the way as the owner would use it, disregarding [the owner’s] 
claims entirely, using it as though [she] owned the property [her]self.” 
{ 16). 


Lyons v. Baptist School of Christian Training, 2002 ME 137 
{i 15-—31 (public/private prescriptive easement distinctions). 


Dupuis v. Ellingwood, 2017 ME 132, J] 9-16 (addressing issues 
when there is a claim that an easement has been abandoned). 


Flaherty y. Muther, 2013 ME 39, 421 (addressing, in a video 
surveillance case, the extent of an intrusion that may constitute 
interference with or impairment of an easement and observing that: 
“Property, although subject to an easement, remains within the owner- 
ship and control of the owner of the servient estate. That ownership and 
control is subject only to the restriction that the owner of the servient 
estate not ‘materially impair’ or ‘unreasonably interfere with’ the use of 
the right-of-way that is allowed by the easement... . . This principle is 
further limited to application only within the bounds of the easement... . . 
The owner of the servient estate “has the right to use its land in a 
manner not inconsistent with the dominant estate holder’s right.” 
(citations omitted)). 

Connolly v. Me. Cent. R.R. Co., 2011 ME 108, 99 9-17, and 2009 ME 
43, {| 8-9 (describing the elements of a quasi-easement claim when a 
servient estate is conveyed that is subject to an easement not stated in 

the deed, benefiting the retained dominant estate). 


French y. Estate of Gutzan, 2015 ME 152, {9 9-15; Tarason v. 
~ Wesson Realty, LLC, 2012 ME 47, {J 10-24 (discussing application of 
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the Short Forms Deeds Act, 33 M.R.S. §8$ 761-775 to deeded ease- 
ments, and the distinctions between an easement in gross [a life estate 
easement] and an appurtenant easement [an easement that runs with the 
land], and noting a strong preference for construing easements as 
appurtenant rather than in gross, French, | 10.). 


Goudreau v. Pine Springs Rd. & Water, LLC, 2012 ME 70 (discussing 
the interplay of laws governing private roads, access easements, road 
associations, and the capacity to form road associations and impose 
payment obligations to support road maintenance). 


Brooks y. Carson, 2012 ME 97 (discussing the Paper Streets Act 23 
M.R.S. $§ 3027, 3031-3035; 33 M.R.S. $$ 460, 469-A, and application 
of the notice requirements of that Act to acquire exclusive rights to land 
appearing as a paper street on a recorded subdivision plan). 


Easements by necessity are discussed in section 7-92A below. 


Instructions in this area must be developed with care for each case. 
The bracketed words would be replaced by the names or the parties or 
the nature of the claims asserted in the particular case. 


When an easement claim is presented, there may be a question as to 
whether the issue is appropriate for jury consideration. Resolution of 
the question depends on whether the claim is viewed as primarily 
equitable or primarily legal in nature. Examples of claims viewed as 
equitable are discussed in Thompson v. Pendleton, 1997 ME 127, { 10. 


Neither adverse possession nor a prescriptive easement may be 
claimed for the time that a property is owned by a governmental entity. 
Sandmaier v. Tahoe Dev. Group, 2005 ME 126, {J 7-8. 


A representative verdict form addressing both adverse possession and 
prescriptive easement issues in provided in section 7-90B. This form 
can be separated to address just the adverse possession or just the 
prescriptive easement issue. Any verdict form will have to be carefully 
adjusted to the facts of the particular case. 
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§ 7-92A Easement By Necessity. Instruction. 


In order to prove an easement by necessity [to use the right of way 
crossing the defendant’s land] the plaintiff must prove that it is more likely 
than not that: 


1. the plaintiff's lot was originally part of a larger parcel of land owned 
by the defendant’s [predecessor in title]; 


2. the defendant’s [predecessor in title] sold the lot from the larger 
parcel to the plaintiff; and 


3. there is no reasonable means of access to the plaintiff’s lot except by 
[the right of way] crossing the land retained by the defendant’s 
[predecessor in title]. 


COMMENT 


An easement by necessity can be created when a lot that is conveyed 
from a larger parcel of land is “landlocked,” and cannot be accessed by 
road. Welch y, State, 2006 ME 121, J 12; Murch v. Nash, 2004 ME 139, 
q 18. “Whether a property is landlocked is a question of fact.” Amodeo 
v. Francis, 681 A.2d 462, 465 (Me. 1996). The creation of an easement 
by necessity depends on three elements: (1) the conveyance of a lot out 
of a larger parcel; (2) a lack “for all practical purposes” of access to the 
conveyed lot; and (3) the availability of relief in the form of an 
easement across the retained land of the conveyor or the conveyor’s 
successor in title. Welch, 2006 ME 121, 412. Determination of an 
easement by necessity looks to the circumstances that existed at the 
time the landlocked parcel was severed from the larger parcel. Welch, 
715. 


Land abutting navigable water is generally not entitled to an 
easement by necessity over neighboring land because it is not consid- 
ered to be landlocked. Welch, { 13. This rule applies despite the fact that 
water access to the parcel is inconvenient. 7d. “[N]o easement by 
necessity may be determined to xist benefiting a water-bounded and 
otherwise landlocked property absent evidence that access via the 
boundary water is unavailable.” Amodeo v. Francis, 681 A.2d 462, 466 
(Me. 1996). 


An “implied easement” is related to an easement by necessity. 
However, an implied easement claim is an equitable claim in which 
there is no right to a jury trial. Thompson v. Pendleton, 1997 ME 127, 

-¥ 10. Both easement by necessity and implied easement actions require 
the conveyance of the lot to be benefited by the easement out of a larger 
lot to be subject to the easement. See Shrader-Miller v. Miller, 2004 ME 

117, (14, “An implied easement may be created when the grantor 
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severs real estate, conveying part and retaining part, and the circum- 
stances at the time of the conveyance demonstrate that the grantor 
intended the retained portion to be subject to an easement benefiting the 
conveyed portion. . .. The nature of the use of the easement and its 
importance are relevant to determining whether there is an implied 
easement.” Id. 


In implied easement cases, issues focus more on subjective evalua- 
tions than the explicit historical facts that are the focus of easement by 
necessity cases. An implied easement may be demonstrated without 
proving unavailability or impossibility of alternative means of access. 


The very limited availability of the implied easement doctrine when 
a grantor seeks to impose an easement crossing conveyed land for the 
benefit of landlocked land retained by the grantor is addressed in 
Northland Realty, LLC vy. Crawford, 2008 ME 92, {J 12-14. 
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§ 7-93 Trespass: Forest or Agricultural Products. Instruction. (With 
Verdict Form). " 


To recover damages for a trespass to land the plaintiff must prove that it 
is more likely than not that: 


1. plaintiff owned the land subject to this action; 


2. the defendant (or his agents) entered the plaintiff's land and (cut 
down, destroyed, damaged, or carried away [____Sd); and 


3. the defendant did not have permission from the plaintiff for his 
actions. 


If such a trespass to land is proven, the damages for the trespass, which 
also must be proven to be more likely than not, would be: 


[1.] (the difference between the value of the land before defendant’s 
entry and removal of the trees, and the value of the land after the 
defendant had completed his tree removal and other actions on the 
land) or (the stumpage value of the trees that were remoln 
addition, you must determine if the plaintiff has proven by a 
preponderance of the evidence that defendant’s acts resulting in 
the trespass were done either (1) intentionally or knowingly, or (2) 
negligently) or 


2. the forfeiture value of the trees taken by the defendant. 


In addition, you must determine if the plaintiff has proven by a 
preponderance of the evidence that defendant’s acts resulting in the trespass 
were done either (1) intentionally or knowingly, or (2) negligently. 


An act is done intentionally if the defendant plans the cutting [by the 
defendant or persons acting on his behalf] and intends that the cutting will 
occur improperly on another’s land or if the defendant is aware that his 
conduct was contrary to the landowner’s rights in the property, or that the 
defendant’s conduct displayed more than an utter and complete indifference 
to and disregard for the landowner’s rights. 

An act is done negligently when the defendant__..=_=___ [or persons 
acting on his behalf] does something that an ordinary, careful person would 
not do. Negligence is, in other words, the failure to use ordinary care under 
the circumstances, considering all of the evidence in the case. 


COMMENT 


A trespass action may be brought as a common law trespass for some 
injuries to land and, alternatively, as a statutory trespass, 14 M.R.S. 
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§ 7552. See Woodworth vy. Gaddis, 2012 ME 138, 4] 7-16; Medeika v. 
Watts, 2008 ME 163, J§[ 5—6. A person may be liable for common law 
trespass without proof of specific damages. /d., | 5. Generally, some 
damages or loss must be demonstrated in an action under section 7552. 


The representative instruction is based on a section 7552 claim, but 
without all the liability or damages choices states in the law. For 
example, there is no regeneration damages alternative suggested. 
Section 7552 lists several alternative actions, for example, stealing 
maple sap, blueberries, or corn, that may generate a claim. Note also 
that a claim may be brought under 14 M.R.S. §7552-A if the claim 
arises from cutting timber on 10 acres or more of land. 


There are also several choices for damages remedies. The available 
damages remedies were discussed in detail in Woodworth v. Gaddis, at 
qi 7-16. An intentional or knowing finding can result in a treble 
damages award; a negligence finding can result in a double damages 
award. /d., 9 11-16. 


Section 7552 provides a minimum amount of damages that may be 
recoverable; $250 for any loss resulting from any unauthorized entry 
and $500 if the unauthorized entry and taking is proven to have been 
intentional. Professional services, including attorney’s fees to pursue 
any claim are now recoverable, subject to a cap at 50 percent of 
recovered damages and with a prerequisite that the defendant receive 
written or actual notice that a claim is being asserted. Section 7552(7) 
reserves questions of professional fees and costs to the court. 


The law includes special provisions regarding offers of settlement. It 
should be reviewed carefully during preparation of any jury instruction. 


Section 7552 was significantly revised in 1995 and 1996. Precedent 
citing section 7552 should be reviewed to determine which law is 
addressed. The differences between the “new” and “old” versions of 
section 7552 are addressed in Morissette v. Somes, 2001 ME 152, 
qs] 12—16. 


As under the prior law, a plaintiff must choose the theory of damages 
on which to proceed. See Shrader-Miller v. Miller, 2004 ME 117, 16. 
In Fuschetti v. Murray, 2006 ME 100, { 10, the Law Court held that 
under section 7552(3)(B) an owner may not recover costs of regenera- 
tion or restoration of removed trees in addition to the owner’s choice of 
either stumpage value, forfeiture amounts, or reduced value of the land. 
In Fuschetti, the Law Court also stated that section 7552 replaces the 
common law precluding award of common law damages in a trespass 
action for cutting trees. Jd, { 13. However, the Court noted that 
common law trespass damages may be available for damage to land 
other than injury to trees. Jd.; see also Stockly v. Doil, 2005 ME 47, 
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{ 24, addressing a land damage claim pursuant to section 7552-A. 


A finding that a defendant acted “intentionally or knowingly” triggers 
a treble damages award. See section 7552(4)(B). The definitions of 
“intentionally,” “knowingly,” and negligently in the representative 
instruction are efforts to apply a relatively plain language definition to 
those terms. Definition of the terms is discussed in some detail in 
Dupuis v. Soucy, 2011 ME 2, Jf 22-26; and Shrader-Miller, at { 18. 
Considering that juries are regularly advised to decide the facts and not 
be concerned with the consequences of their decision, the jury should 
not be advised that a finding of intentional or knowing or negligent 
action will result in a tripling or doubling of the damages award. See 
section 7-101 (Multipliers and Caps). 


A person who directs, authorizes, or causes another to trespass may 
be held liable for damages from a trespass. See Martin v. Brown, 650 
A.2d 937, 939-40 (Me. 1994). However, a landowner who hires an 
independent contractor to cut timber may not be liable for damages 
under section 7552 when the independent contractor cuts timber from 
a neighbor’s land, see Stockly v. Doil, 2005 ME 47, J¥] 10-21, absent 
special circumstances, see Bonk v. McPherson, 605 A.2d 74, 79 (Me. 
1992). The landowner may be liable for damages to neighbors’ land 
under section 7552-A if the landowner does not properly mark the 
boundary to a neighbor’s land. Stockly, J§[ 22-24. 


Persons bringing a cause of action must elect to proceed under either 
section 7551-B or section 7552, An action under one bars an action 
under the other. However, separate improper acts may, in certain 
circumstances, justify separate claims leading to separate damages 
awards in a single action. Shrader-Miller, J] 25-26. See section 7-94 
addressing section 7551-B. 


Following is a representative verdict form. 
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STATE OF MAINE 
SUPERIOR COURT 





CIVIL ACTION 
CIVIL JURY VERDICT 
Plaintiff FORM 
VS. , SS. 

Docket No. 


Defendant 
(Trespass—Tree Cutting) 


1. Did the defendant or persons acting as his agents cut and carry away 
timber from the plaintiff’s land, without permission of the plaintiff? 
Re PO 


2. If the answer to Question | is “yes,” then what amount of damages 
do you award the plaintiff? 
pes ci a 

3. Ifthe answer to Question 1 is “yes,” do you find that the defendant’s 
acts of cutting and carrying away timber were done either inten- 
tionally or knowingly? 
DS ho a ONIN 

4, If the answer to Question | is “yes,” and the answer to Question 3 
is “no,” do you find that the defendant’s acts of cutting and carrying 


away timber were done negligently? 
ere ON a a NG 


Number of jurors concurring in verdict (__._-_=S td) 
Number of jurors not concurring in verdict (i) 


Dated yee FOREPERSON 
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§ 7-94 Intentional Trespass, ee de Damage (With Verdict Form). 
Instruction. 


For the defendant to be liable for trespass the plaintiff must prove, by a 
preponderance of the evidence, that: 
1. the plaintiff owned the land subject to this action; 


2. the defendant (or his agents) intentionally entered plaintiff's land 
and damaged plaintiff’s property (caused plaintiff to suffer a loss of 
property) by: (Alternatives) 


> [sd Damaging or knocking down any fence, bar or 
gate] 

Oo we i ee Eeaving ‘agate open] 

oe er ee” Breaking class | 

> [_« Damaging any road drainage ditch, culvert, 
bridge, sign or paint marking] 

> {Other damage to any structure on the subject 
property] 

¢ [Dropping, depositing, discarding, dumping or otherwise dis- 
posing of litter, which is any item or object that is being 


discarded or left on the property by a person other than the 
owner] and 


3. the defendant did not have permission from the plaintiff for his 
actions. 


If you find that a trespass is proven, then damages for the trespass, that 
also must be proven by a preponderance of the evidence, 


(Would be the replacement value of the property damaged or lost). 
(Would be the costs of repairing the damaged property). 


In addition, you must determine if the plaintiff has proven, by a 
preponderance of the evidence, that the defendant acted intentionally in 
causing the damage (or loss) to the plaintiffs property. 


A person acts intentionally or has intent, with respect to a result of his 
conduct, when he plans to cause that result. 


COMMENT 
14 M.LR.S. § 7551-B. 
Two separate intentional acts may be involved in this matter. An 
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intentional entry of the land is a basic element of the cause of action. 
Separately, damages may be doubled if the property damage is proven 
to have been caused intentionally. 


The representative definition of “intentionally” is derived from the 
definition of “intentionally” in the Criminal Code, 17-A M.LR.S. 


§ 35(1)(A). 

Section 7551-B, while focusing on improper entry allows recovery of 
damages for any loss of property. Thus, if, as a result of a trespasser’s 
entry to land and leaving a gate open, plaintiff's valuable livestock 
escape and are lost, the trespasser would be liable for the value of the 
livestock. 


Under § 7551-B(3), damages recoverable, even for property losses 
not caused intentionally, may now include attorney’s fees and costs and 
costs instant to any governmental enforcement action against the 
plaintiff resulting from the trespass. 


All the possible damages alternatives are not discussed in the above 
representative instruction. The statute should be reviewed for potential 
damages alternatives in each case. 

The law requires that a choice be made to bring an action under 
§ 7551-B or § 7552. An action under one bars an action under the other. 
However, separate improper acts may, in certain circumstances, justify 
separate claims leading to separate damages awards in a single action. 
Shrader-Miller v. Miller, 2004 ME 117, 25-26. See also section 
7-93, above. 


The law regarding trespass by flow or discharge of water from on 
property to another was reviewed in Harris v. Woodlands Club, 2012 
ME 117, 18-25, indicating, essentially, that liability for trespass by 
discharge of water is likely to arise only when there is a discharge at 
rates above the normal flow of water and from some artificial collection 
of water. 
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STATE OF MAINE 
SUPERIOR COURT 


CIVIL ACTION 
CIVIL JURY VERDICT 


Plaintiff FORM 

VS. SS. 

; Docket No. 
Defendant 


(Trespass—Tree Cutting) 


1. Did the defendant intentionally enter plaintiff's land and (specify 
damage at issue) without plaintiff’s permission? 
Yes “ No 


2. If the answer to Question | is “yes,” then what amount of damages 
do you award the plaintiff? 


$ 


3. If the answer to Question | is “yes,” do you find that the acts of the 
defendant which caused the damage you have found were done 
intentionally? 

Hee ee ee et, LO 


Number of jurors concurring in verdict (_._.= 
Number of jurors not concurring in verdict (____-__=*? 


By teu smelled. aamiet FOREPERSON 
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§ 7-95 Slander of Title. Instruction. 


To prove the claim of slander of title, the plaintiff must piOve, by a 
preponderance of the evidence, that: 


1. Defendant made a statement to another person which questioned the 
validity of plaintiff's title [__ __-___._ or interest] in the land; 


2. The statement was false; 


The statement was made with malice or with reckless disregard as 
to whether it was false or not; and 


4, The statement caused specific damages to the plaintiff. 


A person acts with malice when their conduct is motivated by ill will 
towards the plaintiff [or where their conduct is so outrageous that malice 
toward the plaintiff can be inferred]. A person acts recklessly when they 
consciously disregard a risk that a statement is false, and the disregard of the 
risk represents a gross deviation from the standard of conduct that a 
reasonable person would follow. 


COMMENT 
~ Colquhoun v. Webber, 684 A.2d 405 (Me. 1996). 


The definition of malice is developed from Tuttle v. Raymond, 494 
A.2d 1353, 1361-1362 (Me. 1985). 


The definition of reckless is based on the definition offered in 17-A 
M.R.S. § 35(3). 


The Colquhoun case discusses extensively the nature of the dispar- 
aged interest that may generate a claim, and what may constitute 
specific or special damages. It notes that the prevailing party may 
recover as special damages those attorney’s fees and expenses incurred 
to remove a cloud on title, but not those incurred to prosecute the 
slander of title action. 684 A.2d at 413. 


See section 7-50, Slander. 
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§ 7-96 Nuisance. Instruction. 


To prevail on a claim for nuisance, a plaintiff must prove that it is more 
likely than not that: 


1. {oo s~ The defendant] has created or continued a condi- 
tion or use of [_._SSSsthe defendant’s] property that has 
damaged the value, use, or enjoyment of [sé 
defendant’s] property. 


2. [ «~The defendant] created or continued the condition 
or use of [__sséthe defendant’s] property knowing or 
being substantially certain that the condition or use would harm the 
value, use, or enjoyment of [_____—__—the plaintiff’s] property. 

3. The harm to the value, use, or enjoyment of [_--_sétthee 


plaintiff's] property was of such a nature, duration or amount that it 
constituted unreasonable interference with the use and enjoyment of 
the property, and 


4. The harm caused a reduction in the value of [_._-_-_--__—«* the 
plaintiff's] property. 
[A general damages instruction, such as in section 7-101, would be given 
at this point.] 


If you find the elements of the nuisance claim proven more likely than not, 
you may award the plaintiff, as damages, the reduction in the value of 


[_.____-—« the plaintiff’s] property caused by the nuisance, plus an 
amount to compensate the plaintiff for any repairs or replacements to 
[_______ the plaintiff’s] property to remedy damages caused by the 
nuisance. 

COMMENT 


This is a very general nuisance and nuisance damages instruction for 
a nuisance case. It addresses a case of a condition or use of a 
defendant’s property allegedly being a nuisance causing damage to the 
value and uses of the plaintiff's property. The instruction would have to 
be adjusted for the facts of each particular case, and for whether the 
action is based on common law nuisance or a statutory nuisance claim 
pursuant to 17 M.R.S. § 2701. The representative instruction is based 
on the discussion of the nuisance issue in Johnston v. Maine Energy 
Recovery Co. LP, 2010 ME 52, {ff 11-15. The instruction uses some 
different language than the older opinions quoted in Johnston, so that 
the instruction is stated in consistent and non-repetitive terminology. 


Nuisance issues are also addressed in West v. Jewett & Noonan 
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Transportation, Inc., 2018 ME 98, {{ 13-16, and Charlton y. Town of 
Oxford, 2001 ME 104, J 36. 


West presented a different fact pattern resulting from defendant’s 
motor vehicle overturning and spilling oil onto plaintiff’s property. The 
dispute on appeal in West focused on proof of nuisance damages, not 
liability. The court had instructed the jury—without objection—that 
“{t}he measure for damage to property is ordinarily the cost of restoring 
the land to its original condition unless the cost is disproportionate to 
the diminution or reduction in value of the land caused by the. . 
nuisance, in which case damages are measured by the difference in 
value between . . . the land before and after the harm.” West, J 11. 
Addressing defendant’s argument on appeal that plaintiff had failed to 
present evidence of a specific diminution in the market value of their 
land, the Court, in a detailed discussion of the measure of nuisance 
damages, {{ 13-16, held that when interference with the condition of 
the land was “substantial or significant,” plaintiff did not need to show 
“a specific “depreciation in the market or rental value of the land.’ ” Zd., 
q{ 16. 


Because nuisance is a common law action for damages, there is a 
right to a jury trial in an action to assess liability leading to recovery of 
damages. However, if the plaintiff is seeking only an injunction to 
terminate or limit the nuisance causing activity, see 17 M.R.S. § 2702, 
there is no jury trial right. In a combined damages and injunction action, 
the jury would decide entitlement to damages, but the court would 
decide the injunction issue, independent of the jury’s verdict. 


§§ 7-97-7-100 [Reserved]. 
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GENERAL DAMAGES INSTRUCTIONS 
§ 7-101 Damages, Multipliers and Caps. Instruction. 


Iam now going to discuss damages issues. However, instructions as to the 
proper measure of damages do not suggest any view as to which party is 
entitled to your verdict in this case. Damages instructions are given for your 
guidance, in the event you find in favor of the plaintiff in accordance with 
the liability instructions. 


You must not make a compromise between the liability and damages 
issues. You must determine the liability issue first. You should proceed to the 
damages issue only if you have determined that the defendant’s liability is 
proven. 


Any damages you award must be based on the evidence and on a finding 
by you that the plaintiff has convinced you [ that it is more 
likely than not] that she has been damaged as she claims to have been 
damaged. Damages may not be awarded on the basis of guesswork or 
speculation, nor on the basis of passion, prejudice, or sympathy. 


If you find plaintiff is entitled to recover damages, you must award an 
amount of damages that will justify and fairly compensate for the losses 
resulting from the injuries sustained. 


COMMENT 

A damage award must be supported by some evidence in the record, 
but damages need not be proven to a mathematical certainty, they may 
be determined “to a probability.” The fact-finder may act on probable 
and inferential as well as direct and specific proof. Bradford v. Dumond, 
675 A.2d 957, 962 (Me. 1996); Titcomb v. Saco Mobile Home Sales, 
Inc., 544 A.2d 754, 758 (Me. 1988). “[R]easonableness, not mathemati- 
cal certainty, is the criteria for determining whether damages are 
awarded appropriately.” Morissette v. Somes, 2001 ME 152 { 11. See 
also Botka v. S.C. Noyes & Co., 2003 ME 128, J 15. However, damages 
may not be based on speculation alone. Carter v. Williams, 2002 ME 
50, 99 9-11; Steeves v. Bernstein, Shur, Sawyer & Nelson, P.C., 1998 
ME 210, { 29. For example, corroborating evidence, in addition to a 
personal opinion, may be necessary to support a significant award for 
lost profits. Reardon v. Lovely Dev., Inc., 2004 ME 74, {J 10-13. 


Recovery of damages for negligence and similar torts requires proof 
of personal injury or property damage that is more than the typical 
annoyances and inconveniences that are part of everyday life. /n re 
Hannaford Bros. Co. Customer Data Sec. Breach Litig., 2010 ME 93, 

49. Thus, incidental losses of time are generally not legally protected 
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from the negligence of others. Jd. However, loss of time may be 
recoverable in actions for nuisance, false imprisonment, abuse of 
process, id., n.1, or intentional torts. /d., J 13. When personal injury or : 
property damage is established, loss of time, which can be assigned a 
value, becomes a cognizable harm in the form of lost earnings or 
earning opportunities, Zd., J 10. 


Liability Found, Undisputed or Defaulted 


When a jury has found negligence or another basis for liability, or a 
default or stipulation has been entered on liability, an award of some 
amount of damages is not automatic. The plaintiff has the burden to 
prove damages so that the extent of damages is demonstrated in the 
record and the jury is not left to speculation. See Wilson v. Condon, 
2016 ME 187, affirming a jury award or no damages to a plaintiff, 
despite a jury finding of liability and award of damages to another 
plaintiff. In Wilson, the Law Court noted that an award of damages is 
“the sole province of the jury,. . ., and “will not be overturned unless 
it is without rational explanation.” /d., J 6 (citations omitted). The court 
further noted that: “Verdicts in which a jury finds a defendant liable but 
awards low or no damages to the plaintiff are not inherently irrational 
or improper and do not necessarily warrant additur or a new trial 
pursuant to MLR. Civ. P. 59(a).” Id., 97. 


See also Reardon vy. Larkin, 2010 ME 86, 4 14—17; Foss v. Ingeneri, 
561 A.2d 498, 499 (Me. 1989) (opinions approving jury award of no 
damages when liability was stipulated or defaulted). Even if damages 
evidence is uncontroverted, the damages issues must be submitted to 
the jury, which may disbelieve the evidence and award no damages. 
Wilson, 9 8; Reardon, { 16; Dionne v. LeClerc, 2006 ME 34, ¥ 15. 


Punitive damages and damages for emotional distress may be 
awarded on a default if the elements of those damages are adequately 
pled in the complaint on which the default is entered. McAlister v. 
Slosberg, 658 A.2d 658 (Me. 1995). 


The entry of default establishes the defaulting party’s liability as 
stated in the complaint and precludes that party from litigating any of 
the elements of liability related to the claim. Haskell v. Bragg, 2017 ME 
154, ¥ 14. Because the default establishes liability only, the extent of the 
damages remains for the court’s determination. /d. Failing to timely 
plead an affirmative defense generally results in the waiver of that 
defense. fd., | 20. Thus, a default entered as a result of failure to timely 
plead and respond to an action also results in waiver of affirmative 
defenses, including comparative negligence. /d., | 21. 
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Multipliers and Caps 


Maine law indicates that the consequences of any verdict are not the 
concern of the jury, see Comment to section 6-6. A related issue is 
whether juries should be advised about caps or multipliers in statutes 
that are dependent upon verdicts or findings by the jury. See 14 M.R.S. 
§§ 7551-B and 7552 (allowing double or triple damages and attorneys 
fees for trespasses found to be intentional or knowing); 14 M.R.S. 
§ 8105 (capping Maine Tort Claims Act damages); 18-A M.R.S. 
§ 2-804(b) (capping certain damages in wrongful death cases); 28-A 
M.R.S. § 2509(1) (capping non-medical liquor liability damages). 


Consistent with the law that the consequences of verdicts are not the 
concern of juries, juries should not be told about caps, multipliers or the 
availability (or unavailability) of attorney fees dependent upon findings- 
of-fact that the jury makes. Disclosure of caps or multipliers risks 
diverting the jury’s attention from issues they must decide to specific 
numbers, calculations, or compromise findings generated by discussion 
of the caps or multipliers. For a helpful general discussion of the jury 
disclosure issue, see Note, Don't Tell Juries About Statutory Damage 
Caps: The Merits of Nondisclosure, 66 U. Chi. L. Rev. 469 (1999). 


The availability of attorney fees would need to be disclosed only in 
those cases when the amount of the attorneys fees is an element of 
damages to be decided by the jury. 


Instruction as to the potential tax consequences of any verdict should 
be avoided as too speculative. Taxability of judgments is addressed in 
26 U.S.C. § 104(a). This law suggests that judgments to compensate for 
physical injuries are not taxable, but other judgments may be taxable. 
However, the decided cases indicate many issues needing clarification. 
See O’Gilvie v. United States, 519 U.S. 79, 81, 117 S. Ct. 452, 136 L. 
Ed. 2d 454 (1996), addressing taxability of punitive damage awards. 


Standards for trial court or appellate review of damages awards and 
criteria for remittitur or additur are addressed in Nason v. Pruchnic, 
2019 ME 38, J 8-9 and Seabury-Peterson v. Jhamb, 2011 ME 35, 
{I 18-19. 
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§ 7-102 Damages: Other Events. Instruction. 


Where it is asserted that there have been other events or injuries affecting 
the plaintiff's condition or losses, either before or after the incident which 
gave rise to this trial, the defendant is responsible for damages or losses 
effected by such other events or injuries unless the defendant proves, by a 
preponderance of the evidence, that all or any portion of the damages or 
losses resulting from the other events or injuries were not caused or 
aggravated by the defendant’s fault. 


Where the defendant proves by a preponderance of the evidence that all 
or a portion of the damages or losses resulting from other events or injuries 
were not caused or aggravated by the defendant’s fault, you must separate 
out the damages or losses attributable to those other events or injuries and 
award plaintiff only those damages which you find to be caused by the 
defendant's fault. 


COMMENT 


In Lovely v. Allstate Insurance Co., 658 A.2d 1091 (Me. 1995), the 
Law Court held that where the factfinder could not separately identify 
damages from a preexisting condition in evaluating a plaintiffs 
damages, the defendant was responsible for all damages. This holding, 
consistent with rulings in other states, places the burden on the defense 
to separately identify damages attributable to other events or injuries. 
The opinion addressed preexisting conditions, but its rationale and the 
concurring opinion of Justice Lipez make it clear that it would also 
apply to subsequent events or injuries which may contribute to 
plaintiff's damages. 


See Nason v. Pruchnic, 2019 ME 38, $f 12-14 (approving use of a 
“Lovely” instruction. See also Bratton v. McDonough, 2014 ME 64, 
{1 19-20, and the Instruction and Comment in section 7-83, Intervening 
Event or Cause. 
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§ 7-103 Damages: Fragile Condition. Instruction. 


If at the time of the incident the plaintiff had a pre-existing condition 
which made plaintiff more susceptible to injury than a person in good health, 
the defendant is responsible for all injuries or losses suffered by plaintiff as 
a result of defendant’s fault, even if those injuries are greater than would 
have been suffered by a person in good health under the same circumstances. 


COMMENT 


See section 7-71 addressing “Eggshell” Emotions. See also RESTATE- 
MENT (SECOND) OF Torts § 461. 
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§ 7-104 Duty to Mitigate Damages. Instruction. 


A person who has been injured or suffered a loss has a duty to exercise 
reasonable care to reduce the extent of the injuries or damages resulting from 
the injury and to take such steps as are reasonable to effect a cure or a 
reduction of their severity. 


When a duty to reduce damages is asserted, the damages that otherwise 
would be awarded to the plaintiff may be reduced when the defendant proves 
more likely than not (a) that plaintiff could have reduced his damages and (b) 
the amount by which damages that would otherwise be awarded to the 
plaintiff should be reduced because of plaintiff's failure to reduce damages. 
[A plaintiff may recover a reasonable sum to compensate the plaintiff for any 
losses to the plaintiff incurred during a reasonable effort to reduce damages 
that might otherwise have occurred.] 


COMMENT 
The draft instruction substitutes the term “reduce” for “mitigate,” as 
the term is easier for a jury to understand. A plaintiff may recover 
reasonable costs to compensate for losses incurred in a reasonable effort 


to mitigate damages. See In re Hannaford Bros. Co. Customer Data 
Sec. Breach Litig., 2010 ME 93, ¥ 12. 


Mitigation is an affirmative defense. Thus, a party opposing damages 
has the burden of proving a failure to mitigate damages or a failure to 
avoid adverse consequences. See Sargent v. Tomhegan Camps Owners 
Ass’n, 2000 ME 58, J 10; Northern Trading Co. v. Songo of Me., 646 
A.2d 356 (Me. 1994); Lindsey v. Mitchell, 544 A.2d 1298, 1301 (Me. 
1988). 

Comparative fault issues should be distinguished from mitigation of 
damages issues. Comparative fault generally involves plaintiff's action 
before or concurrent with the injury that contributes to causation for the 
injury. Mitigation issues involve a plaintiff's failure to take reasonable 
actions to avoid or reduce the damages from an injury after it occurs. 
See Searles v. Fleetwood Homes of Pa., inc., 2005 ME 94, JJ 37-39; 
Walter v. Wal-Mart Stores, Inc., 2000 ME 63, (24. The issue may 
become clouded, however, when a claim is made regarding a progres- 
sive injury. For example, a plaintiff’s failure to comply with reasonable 
instructions for follow-up after a doctor’s negligent treatment may be 
viewed as comparative fault. Walter, J 25. 


For mitigation in defamation cases, see 14 MLR.S. § 153. 
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§ 7-105 Insurance—Collateral Source. Instruction. 


A. You have:sheard that [.-. - - _. plaintiff] [ defen- 
dant] has insurance that may or may not cover some of the losses at issue in 
this case. 


You must completely disregard any question of insurance in this case and 
decide the issues and any amount of damages without considering any 
question of insurance or whether insurance may or may not cover any 
damages that you may award. 


B. In evaluating the issues in this case, you must not speculate or be 
concerned about whether there may be [_.WW___s insurance] 
[_+___. «some other source of funds] that may or may not be 
available to pay for some or all of the losses claimed by the plaintiff. 


If you decide that an award of damages is appropriate, in accordance with 
the other instructions I have given you, the amount you award must not be 
increased or decreased by any speculation about whether plaintiff may 
receive [__t_._ has received] payments from any other source that 
may also cover the loss at issue. 


COMMENT 


The collateral source rule is addressed extensively in Werner v. Lane, 
393 A.2d 1329, 1333-1337 (Me. 1978). 


Post-verdict or post-judgment set-offs or reductions in awards to 
recognize collateral source payments are addressed by 24 M.R.S. 
§ 2906. Process to address liens, an issue that is for the court, not the 
jury, is addressed in Constr. Servs. Workers’ Comp. Group Self Ins. 
Trust v. Stevens, 2010 ME 108, relating to workers compensation liens. 


The representative instruction is presented in two alternatives. 
Alternative A would be used when insurance, or some other collateral 
source of payments has been disclosed to the jury. Alternative B would 
be used when there is concern that the jury may consider insurance or 
other collateral sources in deciding the issues and any amount of 
damages. Such an instruction, not generated by any event at trial, must 
be considered with care. It risks bringing the jury’s attention to the issue 
they are being told to disregard. 

The issue of disclosure of insurance coverage is subject to two 
doctrines of law that may, at some points, conflict. 

On one side is M.R. Evid. 411, that states: 


Evidence that a person was or was not insured against 
liability is not admissible to prove whether the person acted 
negligently or otherwise wrongfully. 
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Rule 411 reflects law developed in the days when auto insurance was 
less than universal. The rule stated in case law—-still good law 
today—is that reference to insurance is to be avoided unless extraor- 
dinary circumstances require it. Miller v. Szelenyi, 546 A.2d 1013, 1019 
(Me. 1988); Michaud v. Steckino, 390 A.2d 524, 535 (Me. 1978); 
Deschaine v. Deschaine, 153 Me. 401, 407 (1958). See also Advisor’s 
Notes to Rule 411. With this rule, one should avoid raising insurance for 
the first time in instructions. 


On the other side of the disclosure issue is 29-A M.R.S. §$§ 402, 
1601-1612, requiring insurance as a prerequisite to registration of all 
motor vehicles in the state. We also have a rule of interpretation that all 
citizens are presumed to know the law. Cf. City of Auburn v. Man- 
darelli, 320 A.2d 22, 30 (Me. 1974), appeal dismissed, 419 U.S. 810; 
United States v. Currier, 621 F.2d 7 (1st Cir. 1980). Thus, we may infer 
that all jurors assume, quite properly, that all Maine drivers, or at least 
all motor vehicles, are insured. 


When insurance is injected into a case, Rule 411 and its interpretive 
case law comes into play. The traditional response in such cases is to 
seek a mistrial. However, there has been no Law Court opinion 
mandating a mistrial or reversal of a verdict in such circumstances since 
the Legislature’s adoption of mandatory automobile insurance. 


The Law Court has upheld a verdict and a refusal to grant a mistrial 
where the jury itself had asked about availability of insurance during 
deliberations. Colvin v. AR Cable Services-Me., 1997 ME 163. The trial 
justice was deemed to have acted appropriately in telling the jury to 
disregard the issue and decide the case on the admitted evidence. 
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§ 7-106 Damages: Specific Elements. Instruction. 


If you should find for the plaintiff in accordance with these instructions, 
then you must determine the damages to which plaintiff is entitled as a result 
of injuries proximately caused by the defendant. The plaintiff must prove 
any damages by a preponderance of the evidence. 


The elements of damages at issue in this case may include: 


[List appropriate damage elements. Each form damage instruction, here or 
elsewhere, must be adjusted to the particular circumstance of the case.] 
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§ 7-107 Property Damage. Instruction. 


The actual cost for repair of the plaintiff's property which was damaged 
as a result of the accident. 

[The difference between the value of the property immediately before the 
damage occurred and the value of the property immediately after the damage 
occurred. ] 


COMMENT 


The appropriate formulation would depend on the circumstances of 
the case. 


Swe 
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§ 7-108 Medical Expenses. Instruction. 


Medical expenses includes the reasonable value of medical services 
including; examination and care by doctors and other medical personnel, 
hospital care and treatment, medicine and other medical supplies shown by 
the evidence to have been reasonably required and actually used in treatment 
and care of the plaintiff, plus a sum to compensate the plaintiff for any 
medical care, medicines and medical supplies which you find are reasonably 
certain to be required for future treatment and care of the plaintiff caused by 
the defendant’s negligence. 


COMMENT 


Medical expense damages may be recovered for charges paid by or 
for the plaintiff, charges paid by a collateral source or a third party, or 
charges actually incurred but later written off or otherwise not collected. 
Mention to the jury of collateral source payments or writeoffs should be 
avoided. See Werner v. Lane, 393 A.2d 1329, 1333-1337 (Me. 1978). In 
Werner the Law Court extensively discussed the collateral source rule 
and stated: 


[T]he fact [that] necessary medical and nursing services are 
rendered gratuitously to one who is injured as a result of the 
negligence of another should not preclude the injured party from 
recovering the reasonable value of those services as partof. . . 
compensatory damages in an action against the tortfeasor. 393 
A.2d at 1335. 
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§ 7-109 Lost Wages and Earning Power. Instruction. 


A sum to compensate the plaintiff for wages [__t_seearnings] 
which the plaintiff has lost because of the defendant’s negligence, plus a sum 
to reasonably compensate the plaintiff for any loss of wages [ 

earnings], which you find that the plaintiff is reasonably certain to suffer in 
the future because of the defendant’s negligence. 


COMMENT 
Lost prospective profits are a variant of lost earnings. Prospective 
profits are allowable only if they can be estimated with reasonable 
certainty. Rutland v. Mullen, 2002 ME 98, 422. Opinion evidence 
supporting lost profits must be an informed opinion based on facts that 
a fact-finder can evaluate. Id. 
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§ 7-110 Lost Earning Opportunity. Instruction. 


For a lost earning opportunity claim, plaintiff must prove by a prepon- 
derance of the evidence that: 


1. The earning opportunity was real and not merely a hoped for 
prospect; 

2. The opportunity was specifically available to the plaintiff and not 
just generally available to the public; 


The plaintiff was positioned to take advantage of the opportunity; 


4. The prospective income from the opportunity can be demonstrated; 
and 


5. The defendant’s negligence was a proximate cause of plaintiff's 
inability to pursue the opportunity. 


Damages for the lost earning opportunity claim, if proven, would be the 
present value of the lost earning opportunity. 


COMMENT 
Snow v. Villacci, 2000 ME 127, J 16. 


In its opinion addressing recoverability for lost earning opportunities, 
the Law Court cautioned that “although we recognize that proof of this 
type of loss may be more complex than proof of other traditional losses, 
we are confident that trial judges will exercise appropriate discretion in 
excluding evidence that is nothing more than mere hope or speculation.” 
Id., at J 15, 
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§ 7-111 Pain, Suffering and Mental Anguish. Instruction. 


A sum to reasonably compensate the plaintiff for any pain, suffering, 
mental anguish [_.==———s and _- loss of enjoyment of life] already 
suffered by the plaintiff and caused by the defendant’s negligence and for 
any pain, suffering, mental anguish [___ and loss of enjoyment of 
life] which you find that the plaintiff is reasonably certain to suffer in the 
future because of the defendant’s negligence. 


COMMENT 
Gilmore v. Central Maine Power Ca., 665 A.2d 666 (Me. 1995). 
Steadman v. Pagels, 2015 ME 122, {¥ 26-30. 


When a tort allows a plaintiff to recover for mental anguish or 
emotional suffering, any claim for negligent infliction of emotional 
distress is usually subsumed in any award for mental anguish. Stead- 
man, Ff 26-27; Curtis v. Porter, 2001 ME 158, ¥ 19. Thus there usually 
may not be one damages award for mental anguish and a separate 
damages award for emotional distress. See the discussion of the overlap 
between damages for pain, suffering and mental anguish and damages 
for negligent infliction of emotional distress in the Comment to section 
7-70. 
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§ 7-112 Permanent Impairment. Instruction. 


A sum which will compensate plaintiff reasonably for any permanent 
impairment which you find to be proximately caused by the defendant’s 
negligence. 


Permanent impairment is injuries which result in permanent loss, loss of 
use, restriction of motion or impairment of some member or system of the 
plaintiff's body for the rest of his/her life. 


It has been stipulated that a person of the plaintiffs age, in good health, 
has a life expectancy of _s= sears. You may apply a life 
expectancy to any determination you make regarding permanent impairment. 
And you may apply this life expectancy if you find the plaintiff meets the 
stipulated criteria of age and health. 


COMMENT 
Hargrove y. McGinley, 2001 ME 36, {§{ 8-10. 


Permanent impairment damages are to provide compensation for 
permanent loss, loss of use, restriction of motion or impairment of some 
bodily system or member. It addresses losses separate from pain, 
suffering mental anguish or medical expenses, although conditions 
which cause such damages may also cause permanent impairment. See 
Hargove, { 9. : 
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§ 7-113 Loss of Consortium. Instruction. 


In addition, the plaintiff’s spouse has presented a claim for loss of 
consortium—that is, loss of the love, comfort, companionship, caring, and 
physical relationship that is a normal attribute of a husband-wife relationship. 
If you find for the plaintiff, you may award the spouse a sum to reasonably 
compensate the spouse for any loss of plaintiff's consortium that had been 
enjoyed as part of their marital relationship and that has been adversely 
affected because of the defendant’s negligence. 


COMMENT 


The Law Court addressed the law of loss of consortium claims in 
Steele v. Botticello, 2011 ME 72, FY 7-19, concluding that settlement 
and release of a claim for personal injuries does not preclude the injured 
person’s spouse from bringing an independent loss of consortium claim 
when the spouse was not a party to the settlement and release. In its 
opinion, the court limited its prior opinion in Brown v. Crown 
Equipment Corp., 2008 ME 186, 23-25. Brown had addressed 
application of an injured party’s comparative fault, 14 M.R.S. § 156, to 
a spouse’s or minor child’s loss of consortium claim and concluded that 
for purposes of assessment of damages, a loss of consortium claim was 
derivative of the underlying negligence claim and thus subject to 
reduction by application of the comparative fault law. 


In Brown, the court had overruled or limited two prior opinions; 
Parent v. Eastern Maine Medical Ctr., 2005 ME 112, 99 10-18, which 
had held that a consortium claim is not barred by the prior settlement of 
the injured spouse’s claim, and Hardy v. St. Clair, 1999 ME 142, 
G4 7-12 (Me. 1999), which had held that a consortium claim was not 
barred by the injured spouse’s release of his claim. Steele revitalized the 
holdings in Parent and Hardy. Summarizing at { 17, Steele indicates 
that because both an underlying claim and a consortium claim arise 
from the same facts, both are subject to the same defenses, like 
comparative fault, but each is an independent claim that may be brought 
and settled separately, so that release of one claim does not necessarily 
preclude the other. This observation in Steele appears to resolve a 
question left open in Morris v. Hunter, 652 A.2d 80, 82 (Me. 1994) as 
to whether a consortium claim is derivative of the injured spouse’s 
liability claim or independent and, thus, not subject to defenses that 
may be asserted against the injured spouse. 


ee ee ee 
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§ 7-114 Punitive Damages. Instruction. 


If you find that {the plaintiff] sustained damages caused by the defendant’s 
[conduct on which the finding of liability was based], you may consider 
separately whether you should award [the plaintiff] punitive damages. The 
function of punitive damages, if any are justified, is to award the plaintiff a 
sum that reflects the reprehensibility of the defendant’s conduct and bears a 
reasonable relationship to the harm the plaintiff suffered. 


You may award punitive damages only if you find that the plaintiff has 
proven, by clear and convincing evidence, that the defendant acted with 
malice. 


Malice means that the defendant’s conduct was motivated by ill will 
towards the plaintiff [or that the defendant engaged in deliberate conduct 
which, while motivated by something other than ill will toward any 
particular person, is so reprehensible that malice toward a person injured as 
a result of the conduct can be implied. To meet this standard of implied 
malice, the conduct at issue must be such that it would almost certainly result 
in damages to the plaintiff]. 


The clear and convincing evidence standard is a higher standard than the 
preponderance of the evidence standard necessary to prove [the original 
liability claim]. To find facts proven by clear and convincing evidence, you 
must have an abiding conviction that it is highly probable that the facts that 
the plaintiff must prove are the correct view of the events at issue. 


If you find that plaintiff has proven, by clear and convincing evidence, that 
defendant acted with malice, then you must decide whether punitive 
damages should be awarded and the amount of such damages. In deciding 
whether to award punitive damages and in determining the amount of any 
such damages, you may consider [the following:] 


1. All aggravating and mitigating factors indicated by the evidence, 
including the reprehensibility of the defendant’s conduct toward the 
plaintiff. In evaluating reprehensibility, you may consider the extent 
to which, if at all, the conduct that harmed the plaintiff also posed 
a substantial risk of harm to the general public. [And] 


2. [Any criminal punishment that may have been imposed for the 
conduct in question. When a criminal punishment has been im- 
posed, it may be considered as mitigating the amount of damages]. 


The amount of punitive damages that you award must be reasonably 
related to the harm to the plaintiff, including the harm caused by the 
reprehensibility of the defendant’s conduct [and the ability of the defendant 
to pay such an award]. 
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COMMENT 


This instruction reflects the direction of the United States Supreme 
Court in Philip Morris USA v. Williams, 549 U.S. 346, 127 S. Ct. 1057, 
166 L. Ed. 2d 940 (2007). Philip Morris held that punitive damages 
may no longer be used as deterrence or punishment for injuries to 
parties not before the court. Such damages for injuries to strangers, the 
Court ruled, are barred as unjust takings and a violation of due process. 
Id., 1063-64, The opinion also indicated that damages considerations 
must focus on the reprehensibility of the defendant’s conduct toward 
the plaintiff, with evidence of “actual harm” to nonparties relevant only 
“to show that the conduct that harmed the plaintiff also posed a 
substantial risk of harm to the general public, and so was particularly 
reprehensible.” Id., 1064. 


Punitive damages also must be reasonably related to the compensa- 
tory damages awarded, with the reasonableness of the relationship 
gauged, at least in part, by the reprehensibility of the defendant’s 
conduct. /d., 1062-63. While the implications of Philip Morris are not 
entirely clear, it appears to extend prior opinions on the subject and 

_ substantially limit prospects for significant punitive damages awards in 
cases brought by individual plaintiffs. 


The Supreme Court’s view of the law of punitive damages was most 
recently addressed in Exxon Shipping Co. v. Baker, 554 U.S. 471, 128 
S. Ct. 2605, 171 L. Ed. 2d 570 (2008). There the Court held that as a 
matter of federal maritime common law punitive damages awards could 
not exceed an “upper limit” of a 1:1 ratio to compensatory damages 
awarded. /d., 2633-34. The Court emphasized that it was not basing its 
opinion on due process considerations, as in Phillip Morris, but was 
instead creating federal maritime common law, a “common law of 
excessiveness,” on the issue. /d., 2626. Thus, the prospective applica- 
tion of the opinion’s reasoning to cases based on state law is uncertain. 
The direction of the Court’s thinking is at least suggested in a 
seven-page history of the evolution of the law of punitive damages, id., 
2620-26, discussing the issue generally. See also State Farm Mut. Auto. 
Ins. Co. v. Campbell, 538 U.S. 408, 425, 123 8S. Ct. 1513, 155 L. Ed. 2d 
585 (2003) (not indicating specific ratio, but stating that awards 
exceeding single digit ratio over compensatory damages awards are 
unlikely to meet due process standards). 


In Maine law, punitive damages may be awarded only when (1) a 
plaintiff receives compensatory or actual damages for the “tortious 
conduct on which the punitive damages claim is based,’ DiPietro v. 
Boynton, 628 A.2d 1019 (Me. 1993) and (2) plaintiff proves by clear 
and convincing evidence that the defendant acted with “malice.” Waxler 
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v. Waxler, 1997 ME 190, J 15; Fine Line v. Blake, 677 A.2d 1061, 1065 
(Me. 1996) chal 


The clear and convincing evidence standard that applies to common 
law punitive damages claims also applies to statutory punitive damages 
claims unless the statute specifically authorizes a different standard of 
proof. Batchelder y. Realty Res. Hospitality, LLC, 2007 ME 17, 
{¥ 12-25 (discussing burden of proof for punitive damages claims). 


The standards for review of a punitive damages award are addressed 
in Estate of Hoch vy. Stifel, 2011 ME 24, {{ 53~55. Maine law relating 
to punitive damages was extensively reviewed in Tuttle v. Raymond, 
494 A.2d 1353 (Me. 1985). There the Law Court held that punitive 
damages are only available when the plaintiff proves by clear and 
convincing evidence that the defendant acted with malice, The Tuttle 
Opinion expressly reserves several punitive damages-related issues as 
not covered by the opinion and waiting further clarification. These 
issues include the ability to insure against assessment of punitive 
damages, vicarious liability for punitive damages, and applicability of 
punitive damages in product liability and multiple plaintiff litigation. 
494 A.2d at 1360 n.20. 


One issue needing clarification is the definition of the type of conduct 
that is sufficiently reprehensible to meet the implied malice standard 
when ill will toward any particular person cannot be proven by clear 
and convincing evidence. The Law Court stated that implied malice will 
not be established simply by a showing of recklessness in the 
circumstances. 494 A.2d at 1361-1362. The Law Court has not said 
what is necessary to meet its view of implied malice. The proposed 
instruction tries to cover that gap by suggesting that implied malice 
involves conduct that almost certainly will result in injury to the 
plaintiff or another person. However, clear definition on this point 
requires further Law Court statements. 


In Waxler vy. Waxler, 1997 ME 190, J 15, 16, and Boivin v. Jones & 
Vining, Inc., 578 A.2d 187 (Me. 1990), the Law Court overturned 
punitive damages awards, determining that sufficient outrageousness 
had not been shown on the facts. 

Ability to pay may be a factor in setting the level of a punitive 
damages award. However, a plaintiff need not present evidence of a 
defendant’s financial circumstances for a jury to consider and award 
punitive damages. Ferrell v. Cox, 617 A.2d 1003, 1008 (Me. 1992). 


The Wrongful Death Act, 18-A M.R.S. § 2-804(b), sets a cap on 
punitive damages awards. 


On appeal, the constitutional due process issue in a punitive damages 
award may be reviewed de novo. See State Farm Mut. Auto. Ins, Co. v. 
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Campbell, 538 U.S. 408, 424-25, 123 S. Ct. 1513, 155 L. Ed. 2d 585 
(2003); Cooper Indus. v. Leatherman Tool Group, Inc., 532 U.S. 424, 
443, 121 S. Ct. 1678, 149 L. Ed. 2d 674 (2001). _ 


§§ 7-115-7-120 [Reserved]. 
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COMMITTING THE CASE TO THE JURY 
§ 7-121 Deliberations. Instruction. 


The verdict you reach must represent the considered judgment of each 
juror. 


In order to return a verdict, at least [_ww4sSE five] [ 


six] of you must: agree. All [seven] [ts eight] 
[pete MINE] Of you may agree, butiat. least [.-- five] 
{___________. $1x] of you must agree [and the same members must agree 


on each liability and damages question for a verdict]. You must each decide 
the case for yourself, but only after an impartial consideration of the 
evidence in the case with your fellow jurors. In the course of your 
deliberations, keep an open mind, do not hesitate to reexamine your own 
views, and change your opinion, if convinced it is erroneous. But do not 
surrender your honest belief as to the weight or effect of evidence, solely 
because of the opinion of your fellow jurors. 


Remember at all times that you are not partisans. You are judges of the 
facts. Your sole interest is to decide the facts from the evidence in the case. 


COMMENT 
See section 9-1 below for discussion of the juror agreement on issues 
questions. 


See section 2-1, above for discussion of jury size and numbers 
needed for a verdict issues. 
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§ 7-122 Communication During Deliberations. Instruction. 


If it becomes necessary during your deliberations to communicate with 
me, you may send a note by a court officer, signed by your foreperson, or by 
one or more members of the jury. No member of the jury should ever attempt 
to communicate with me by any means other than a signed writing, and I will 
never communicate with any member of the jury on any matter relating to 
the merits of the case except in writing or orally here in open court. 


Keep in mind also that you must not tell anyone—not even me—how the 
jury stands, numerically or otherwise, on the questions before you, until after 
you have reached your verdict. 


COMMENT 


When the jury does send a note or otherwise communicate with the 
court, the contents of the communication should be fully disclosed to 
the parties. State v. Tremblay, 2003 ME 47, ¥f 9-13. Good practice for 
handling such communications could include the following: (1) the 
jury’s communication should be put in writing or stated on the record, 
(2) it should be marked as an exhibit or otherwise identified in the 
record, (3) it should be shown, or read fully, to counsel, (4) counsel 
should be given the opportunity to suggest or comment on the 
appropriate response, and (5) the court should inform counsel of the 
substance of the response to the jury, and assure that the response, and 
the manner of communicating the response, appears in the record. Id., 


Wit. 


See Section 6-67, Verdict Return Procedures and Chapter 9 regarding 
return of the verdict. 
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CHAPTER 8 


INSTRUCTIONS WHILE 
DELIBERATIONS ARE IN 
PROGRESS 


SYNOPSIS 


Introduction. Jury Communications. 

In Court Review of Evidence or Read Back of Testimony. 
Reinstruction or Review. Instruction. 

Material Not Before the Jury. Instruction. 

Separation; After Deliberations Begin. Instruction. 

Jury Deadlock: Deliberations to Continue. Instruction. 
Jury Deadlock: Mistrial. 
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§ 8-1 Introduction. Jury Communications. 


In many cases there will be some communication with the jury between 
final charge and return of the verdict. Generally, those communications will 
fall into five areas: readback of testimony, review of previous instructions or 
further instructions on some specific point, requests to examine certain 
materials produced at trial, indication of difficulty in reaching a verdict, and 
separation. 


When the jury does send a note or otherwise communicate with the court, 
the contents of the communication should be fully disclosed to the parties. 
State v. Tremblay, 2003 ME 47, J] 9-13. Good practice for handling such 
communications includes the following: (1) the jury’s communication 
should be put in writing or stated on the record, (2) it should be marked as 
an exhibit or otherwise identified in the record, (3) it should be shown, or 
read fully, to counsel, (4) counsel should be given the opportunity to suggest 
or comment on the appropriate response, and (5) the court should inform 
counsel of the substance of the response to the jury, and assure that the 
response, and the manner of communicating the response, appears in the 
record. /d., ¥ 11. 
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§ 8-2 In Court Review of Evidence or Read Back of Testimony. 


Increasingly evidence is presented to a jury that is retained by the court 
and not given to the jury to take into the jury room to examine during 
deliberations. Such evidence may include audio or video recordings, safety 
risk evidence such as weapons, ammunition, drugs, or bodily fluids, or 
testimony recorded by a court reporter or recording equipment. Because of 
the risk of damage to or unintended alteration of a recording or damage to 
equipment, electronic equipment to allow play-back or review of such 
evidence is rarely made available in the jury room for use by jurors. 


When a jury makes a request to review or have displayed such evidence, 
or parts of it, or to rehear trial testimony, the court has considerable 
discretion in how to respond. United States v. Velazquez-Fontanez, 6 F.4th 
205, *44—-45 (1st Cir. 2021); United States v. Rodriguez, 759 F.3d 113 (1st 
Cir. 2014) (Rodriguez IN). Depending on time, length of deliberations and 
other factors, the court is not bound to honor a review or read-back request 
in its entirety. Instead, the court may, in its discretion, grant the review or 
read back request, modify the request to either limit or expand the amount 
of evidence or testimony reviewed or read back, or, in appropriate 
circumstances, and for reasons stated on record, deny the review or 
read-back request. See United States v. Rodriguez, 457 F.3d 109, 119-120 
(1st Cir. 2006) (Rodriguez I). Factors to consider include whether the review 
or read-back request is “reasonably well focused,” whether there is any 
physical or logistical impairment to a review or read back, and the amount 
of time the read back might consume. Rodriguez I, 457 F.3d at 119-120. 
Each request must be evaluated on its own. 


When a review or read-back request is too broad or potentially time 
consuming, the court may, orally or in writing, ask the jury to modify their 
request to be more precise. The court may also authorize read back or 
electronic replay of a portion of evidence or testimony that it believes 
responds to the jury’s request and then invite a further review request if the 
jury believes it needs to hear other portions of the testimony, State v. Graves, 
609 A.2d 717, 718-719 (Me. 1992). However, engaging with the jury in 
seeking to modify or make a read-back request more precise “might itself 
have involved the court too much in the jury’s deliberations, or perhaps itself 
taken too much time.” Velazquez-Fontanez, *45 (approving a refusal to order 
read-back of a broad read-back request). 


In Rodriguez II, the First Circuit reviewed in detail the process a trial court 
had used to facilitate response to and focus of a jury request to review audio 
and video recordings in the courtroom. The court communicated with the 
jury in the courtroom to focus this request. Part of the focusing process 
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included in court discussion and deliberation, among the jurors themselves, 
as to what portions of the video recordings they wanted replayed. As it later 
noted in Velazquez-Fontanez, the First Circuit criticized the portion of the 
review that had involved jurors deliberating among themselves in open 
court, as improper public deliberations. However, the overall evidence 
review process and the conviction was ultimately affirmed. 


While it is almost always appropriate to allow review or read back of only 
that portion of the evidence requested by the jury, State v. Maizeroi, 2000 
ME 187 {jf 25-27; State v. Reynolds, 604 A.2d 911, 912 (Me. 1992), there 
may be times when the court, in the interests of justice, believes that a 
broader review or read back is appropriate. This could occur most frequently 
when the jury requests a read back of the “direct examination” of a witness 
whose testimony is relatively brief and the court, in the interest of 
completeness, authorizes a read back of both the direct and cross- 
examination of the witness. The court’s reasons for expanding a review or 
read-back request should be stated on the record. 


In State v. Hebert, 455 A.2d 925 (Me. 1983), the Law Court presented an 
extensive discussion of the factors for the court to consider in responding to 
testimony read-back requests: 


In determining the reasonableness of the jury’s request, the following 
factors, among others, may be significant: (1) the length of the trial; (2) the 
complexity of the issues; (3) the number of witnesses; (4) the amount of 
testimony requested to be reread; (5) the amount of other testimony that, in 
fairness to all parties, should be reread with the requested read back; (6) the 
importance of the requested testimony; and (7) the inconvenience and loss of 
time to the court that may result. In balancing these factors, however, the 
trial justice should bear in mind that the preferable practice when the jury 
desires refreshment of memory is to grant the jury the right to have the 
testimony reread in open court. See State v. Sutkus, 134 Me. 100, 103, 182 
A. 15, 16 (1935). Where a close judgment call is required, a justice should 
err on the side of responding favorably to a reasonable jury request. 
Evidence not requested should be reviewed, in order to comply with the 
actual request and in order not to give undue prominence to the requested 
evidence. The convenience of the court should not be pursued at the cost of 
keeping the jurors confused. 


Hebert, 455 A.2d at 930-931 (Me. 1983) (footnotes omitted). 


The observations in Hebert, are equally applicable to responses to jury 
requests to review evidence that must be played or displayed electronically. 


The jury’s read-back request will always be stated in a note, usually from 
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the foreman, to the court. The note should be made part of the record either 
by reading the text of the note into the record or by including the note itself 
in the court record. 


In special cases, the court may even initiate a review of evidence or read 
back of testimony, see State v. Engstrom, 453 A.2d 1170, 1173 (Me. 1982), 
though such actions should be undertaken with caution and with reasons for 
the action articulated on the record. 
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§ 8-3 Reinstruction or Review. Instruction. 


Members of the jury: You have asked that I restate for you the elements 
of the [robbery] charge and the [duress] issue. I am going to do that at this 
time. However, as I reinstruct on the points you have asked for, please 
remember that you must consider these instructions together with all of the 
other instructions I have given you. 


COMMENT 


When a jury receives subsequent instruction on a particular point, 
whether the subsequent instruction be oral or in writing, it may be 
appropriate to remind the jury that they must consider the instructions 
as a whole, giving no particular priority to any instruction, and apply 
that body of instructions to the facts as they find them from the 
evidence. See State v. Smith, 618 A.2d 208, 210 (Me. 1992). 


Reinstruction requests from juries fall in two categories. The first 
would be a request to restate instructions on specific points of law 
already stated in the original jury instructions: for example, “Could we 
have the instruction on self-defense again.” In such cases, the court may 
restate its instructions to the jury or it may have the court reporter read 
back the instructions. 

The court need not restate all the instructions in response to a narrow, 
specific question. State v. Smith, 618 A.2d 208, 210 (Me. 1992). For 
example, the court need not reinstruct about the elements of crimes 
when a jury asks for instruction on other issues. See State v. King, 1998 
ME 60, ¢ 1. 


If the original instructions were in writing, and written in such a way 
that editorial changes would not tend to highlight particular points of 
the instructions, it is possible to respond to a jury’s request for a 
restatement of instructions by giving in writing the jury instruction on 
the point they have requested. 


Occasionally, the jury will request instruction on a point not directly 
covered in the court’s general instructions. For example, in a criminal 
case with an “intentional and knowingly” instruction, the jury may 
subsequently inquire whether evidence of motive is necéssary in 
determining whether the requisite state of mind has been proven. In 
such cases, the court would call the jury back in and proceed to give 
instruction on the point of law requested or explain why the subject of 
the request is not relevant. 

It is usually appropriate to correct mistakes by giving corrective 
instructions to the jury during the course of their deliberations. See 
State v. Baker, 2015 ME 39, {{ 19-20 (noting court could have, but did 
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not, correct errors in jury instructions, wher responding to jury question 
during deliberations). : 


There also may be times when a jury is instructed on a new or 
different issue, not presented in the original instructions. When a jury is 
later instructed on new or different issues and those instructions relate 
to the elements of the offense, it may be important to restate the 
elements of the offense or otherwise assure that the instruction on a new 
point does not create confusion as to what must be proven to support a 
conviction. See State v. LaPierre, 2000 ME 119, Jf 18-22. 


There must be special circumstances for a court to reinstruct the jury 
by “presenting for the first time choices for lesser included offenses not 
presented in the initial instructions.” LaPierre, J 21. When a court does 
reinstruct a jury on a new issue, it must “accurately and separately state 
each of the elements of the greater and lesser offenses to avoid any 
potential for juror confusion, and it must specify that there are separate 
greater and lesser offenses among which a choice must be made.” Jd. 


In State v. Delano, 2015 ME 18, 7 14, the Law Court outlined three 
types of prejudice that might cause a subsequent instruction on a lesser 
included offense or different elements of an offense to be viewed as 
error. “First, a late reinstruction can deprive a defendant of an 
Opportunity to present or argue the defendant’s case... . Second, a 
defendant can suffer prejudice if the new instruction is flawed or 
incomplete.. . . Third, a late instruction can suggest to a jury that the 
court is encouraging a conviction... .” /d. (citations omitted). When 
no prejudice is demonstrated, the judgment of conviction following the 
revised instruction may be atlirmed. Jd. 
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§ 8-4 Material Not Before the Jury. Instruction. 


Members of the jury you must decide the case on the evidence presented 
to you and admitted into evidence. [That evidence does not include 
___.___]}. You must not speculate about what other witnesses might 
have been called or what other evidence might have been presented. 


You must draw no inference—favorable or unfavorable—[from a party’s 
not calling any particular person to testify] [from the fact that there is no 
evidence of ___ sin the materials submitted to you.] 


COMMENT 


The instruction must be adjusted to the nature of the particular 
request from the jury. See State v. Daly, 2021 ME 37, J 52 (referencing 
this section). , 

Process for the jury to review evidence that was admitted, but is not 
available to the jury in the jury room is addressed in section 8-2. 


See also section 4-6, Time Limits; section 6-12, Missing Witness: No 
Inference; section 7-105, Collateral Source. 


The court may receive a request from the jury for documents or other 
materials or information that was displayed to the jury but was not 
introduced into evidence or not sent to the jury before their deliberations. 


When such requests are made, the request for the unadmitted physical 
or written materials must be denied unless all parties agree to allow the 
materials to go to the jury. To do otherwise would have the effect of 
reopening the record for introduction of new evidence. See State v. 
Plummer, 2020 ME 106, YJ 1-33, referencing this instruction and 
comment when the court gave this instruction after the jury had 
requested a report not in evidence. 


Occasionally, jurors may ask about witnesses, evidence, or informa- 
tion not presented at trial. Such requests must be denied and the jury 
advised that they must attempt to reach a verdict based on the evidence 
already before them. United States v. Ofray-Campos, 534 F.3d 1, 18-24 
(Ist Cir. 2008). A particular problem with such requests may be 
presented if the request suggests that the jury is contemplating matters 
that they cannot consider or matters which the court has directed them 
to disregard. Id. 


For example, in Ofray-Campos, the jury asked if co-defendants 
charged with similar crimes but not before the court for trial were 
incarcerated. The trial court was held to have erred in advising that the 
co-defendants were incarcerated. In Colvin vy. AR Cable Services-Me, 
Inc., 1997 ME 163, the jury, during deliberations in a damages case, 
sent out a note asking if plaintiff had medical insurance. There had been 
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no mention of that issue at trial. The court was held to have acted 
properly in directing the jury to consider only information introduced in 
evidence. 


In State u. Cote, 540 A.2d 470 (Me. 1988), the defendant had elected 
not to testify. During deliberations the jury sent out a note stating: 
“Insufficient evidence for some jurors. We feel more witnesses to verify 
girl’s story, Have Belford offer defense for himself.’ The defendant 
approved a responding instruction by the court that the jury should 
attempt to reach a verdict on the basis of the evidence presented and 
that no more evidence would be presented. 


The Law Court refused to overturn the conviction, noting that the 
jury had been appropriately instructed regarding the defendant’s choice 
not to testify and the fact that no inference could be drawn from such 
choice and that the court would assume that the jury followed the trial 
court’s instructions. The opinion in Cote does not resolve the question 
of what might have happened had the defendant moved for a mistrial at 
the time the jury note was received, rather than approving the 
responding instruction by the trial court. 
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§ 8-5 Separation: After Deliberations Begin. Instruction. 


Members of the jury. At this point we are going to recess for the evening. 
You should return here at [ ] tomorrow morning to resume deliberations. 


You must not discuss this case, have no contact about the case, engage in 
no communications about the case, and read nothing about this case or the 
issues in the case during the evening recess. I know you are going to go 
home, there will be family, friends; they will be interested in what you are 
doing. But you must not discuss the case with them. Until deliberations are 
finally completed, you must keep your thoughts and the jury deliberation 
process secret. As I advised you at the start of this case, you must not 
communicate with anyone, or receive communications from anyone, through 
any means about this case or your jury service. It would be a violation of 
your oath and compromise the integrity of the jury trial to discuss or 
communicate about this case with anyone but your fellow jurors until you 
have reached your verdict. 


Beyond your obligation not to discuss or communicate about this case, it 
is essential that you not conduct any independent investigation of the facts 
or issues that relate to this case. The evidence on which you will base your 
decision is the evidence presented to all of you together in this courtroom. 
You cannot consider or discuss specialized information or opinions from 
sources outside of this trial. Accordingly, please do not investigate the scene 
of events at issue here and please do not do any research or reading which 
may relate to matters at issue in this case, as any such activity would be an 
improper gathering of evidence or instruction on the law outside of the trial 
process. 


[Likewise, please do not read or view anything that may appear about this 
case in the newspaper, on the internet, or on social media, and please try to 
avoid anything about this case that may be presented on radio or television. 
There may be things in such presentations that are not proper for you to hear. 
Further, any news reports of this trial, no matter how competently prepared, 
are necessarily going to be brief summaries and highlights of the events. But 
your impressions of this trial must be your own. You must not be influenced 
by summaries or highlights of events which represent someone else’s belief 
of what has been important.] 


There is nothing that inhibits you from reading about or discussing this 
case once it is finished, but please do not have any contact, in any way, 
regarding this case until it is finished, after you have reached your verdict. 


Further, you must not discuss or communicate about this case even with 
your fellow jurors unless all 12 of you are present. Thus, do not talk to each 
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other or communicate with each other about the case during this evening 
recess, and do not begin deliberations tomorrow until all 12 of you have 
returned to the jury room. 


With those cautions, I wish you a good evening. See you in the morning. 


COMMENT 


Depending on developments in the case, a more extensive no contact 
or communication instruction, such as suggested in section 2-19, might 
be given. If such an instruction already has been given after jury 
selection and at the start of a trial, or in a previous evening recess, it 
may not need to be repeated in its entirety. 


Rule 24(e) M.R.U. Crim. P. and Rules 48, 49, or 51 MLR. Civ. P. 
leave the question of separation of deliberating juries to the discretion 
of the presiding justice. 


Such separation, with appropriate cautionary instructions, provides 
the opportunity for careful deliberation and fresh perspectives that may 
be more conducive to a just result than the pressures of tired, late 
evening deliberations. When such separation does occur, court officers 
should be directed to assure that deliberations do not resume the next 
morning until all jurors are present. 


If the jury is to be allowed to separate, they should be simply told and 
sent home. No deadlines should be set by which the jury would be 
advised to have the case decided or be sent home to resume delibera- 
tions the next morning. See discussion of jury deadlock in section 8-6. 

Individual jurors who leave the deliberations may be required to 
return. State v. Kaler, 1997 ME 62, {{ 12-15. 


The unusual case of extending deliberations into a Sunday, and the 
particular law on that issue was addressed in State v. Merchant, 2003 
ME 44, {J 22-23. 
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§ 8-6 Jury Deadlock: Deliberations to Continue. Instruction. 


Members of the jury: Your note indicates the difficulties you are having 
agreeing upon a verdict. Let me make some observations that may be helpful 
for your consideration when you return to the jury room. [First of all, the 
amount of time you have spent in deliberations so far is not unusual for this 
type of case. Responsible deliberation requires a thorough discussion of all 
issues and points of view. The fact that you have taken this amount of time 
suggests that you are doing your job responsibly. ] 


As I indicated in my closing instructions, the verdict you reach must 
represent the considered judgment of each juror. In order to return a verdict, 
your verdict must be unanimous; whether the verdict is not guilty or guilty, 
all 12 of you must agree. 


It is your duty, as jurors, to talk with one another, and to deliberate with 
a view to reaching an agreement, if you can do so without sacrificing 
individual judgment. Each of you must decide the case for yourself, but do 
so only after an impartial consideration of the evidence in the case with your 
fellow jurors. In the course of your deliberations, keep an open mind, do not 
hesitate to reexamine your own views, and change your opinion, if 
convinced tt is erroneous. But do not surrender your honest belief as to the 
weight or effect of evidence, solely because of the opinion of your fellow 
jurors, or for the mere purpose of returning a verdict. 


Remember at all times, you are not partisans. You are judges of the facts. 
Your sole interest is to determine the facts—determine whether the State has 
proven the charge(s] beyond a reasonable doubt—based on the evidence in 
this case. 


Keep these observations in mind as you return to the jury room for further 
deliberations. At this point I am going to recess you again to consider this 
case. | 


If, after further consideration, you are able to reach a verdict, you should 
report that to the court in accordance with my closing instructions. 


If, after further deliberations, you still believe that you cannot reach a 
verdict, you should advise me of that in writing. 


COMMENT 
State v. Gantnier, 2008 ME 40. 
When the court receives an indication that the jury may be unable to 
reach a verdict because of a deadlock, subsequent action must be taken 
with particular care to preserve the rights of all parties should a future 
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trial be necessary. In State v. White, 285 A.2d 832 (Me. 1972), the Law 
Court essentially rejected use of the age-old “Allen” or “dynamite” 
charge in favor of a charge along the lines of standards developed by the 
American Bar Association. A.B.A. Standards for Criminal Justice, 
§ 15-4.4 (1980). The representative instruction provides a more re- 
strained encouragement to continue open-minded deliberations with an 
eye to reaching a verdict but without sacrificing individual juror’s 
convictions as to the weight or effect of the evidence, State v. Quint, 448 
A.2d 1353 (Me. 1982); State v. Mahaney, 437 A.2d 613, 618-619 (Me. 
1981); State v. Linscott, 416 A.2d 255 (Me. 1980). 


State v. Mahaney, 437 A.2d 613, 617-619 (Me. 1981) indicated the 
type of charge the Law Court approved, though with some reservation 
about “coercive” aspects, to encourage jurors, originally split 7-5, to 
continue their deliberations in an effort to reach a unanimous verdict. 


The prohibition on coercive instructions applies equally to civil 
cases. See Gould v. Bangor and Aroostook R.R. Co., 292 A.2d 837 (Me. 
1972). 


In any instruction, the court must always avoid any impression that 
it is setting a deadline on jury deliberations. Any judicially imposed 
deadlines on jury deliberations are viewed as impermissibly coercive, 
State v. Stevens, 343 A.2d 592 (Me. 1975). However, the jurors 
themselves need not spend any particular amount of time deliberating; 
see State v. Cheney, 2012 ME 119, 7 20 n.3. See also Cuthbertson v. 
Clark Equipment Co., 448 A.2d 315, 316-318 (Me. 1982) (eight-day 
trial, 16-minute deliberation approved). 


The court should also avoid suggesting to the jury the consequences 
of failure to reach a unanimous verdict. See Jones v. United States, 527 
U.S. 373, 144 L. Ed. 2d 370 (1999), 


The First Circuit has noted that supplemental instructions to juries 
may be perceived as having a coercive effect if the instruction suggests 
that jurors should compromise their rational position. See United States 
y. Hernandez-Albino, 177 F.3d 33, 38 (1st Cir, 1999). For the First 
Circuit, supplemental instructions, to avoid error, must contain three 
elements: 


1. Instruction to both the minority and the majority to re-examine their 
position; 

2. Acknowledgement that the jury has a right not to agree; and 

3. A reminder of the proof beyond a reasonable doubt requirement. 


The First Circuit’s view of proper practice for responding to a jury 
reporting a deadlock is addressed extensively in United States v. 
Vanvliet, 542 F.3d 259, 266-269 (Ast Cir. 2008). 
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See Pattern Criminal Jury Instructions for the District Courts of the 
First Circuit, § 6.06. 


Maine practice does not require that the court renew the burden of 
proof instruction in an instruction to address a jury deadlock. State v. 
Masker, 2007 ME 4, 9 10-12. 


Beyond case law, jury disagreements are also addressed without 
standards by 14 M.R.S. § 1106. Section 1106 formerly required that 
juries not return in disagreement more than three times. See State v. 
Engstrom, 453 A.2d 1170, 1173-1174 (Me. 1982). There are now no 
numerical limits on jury returns. 


If, after further deliberations, the jury continues their apparent 
inability to reach a verdict, they must be brought back in and ultimately 
discharged by the court, and a mistrial declared. However, this should 
only happen after the court makes inquiry and a finding that the jury is 
genuinely deadlocked in that there is no reasonable probability of 
reaching an agreement and that, therefore, a mistrial becomes a 
manifest necessity. State v. Landry, 600 A.2d 101, 102 (Me. 1991); 
State v. Linscott, 416 A.2d 255, 260 (Me. 1980). The term “manifest 
necessity” is viewed as equivalent to a “high degree of necessity,” 
Renico y. Lett, 130 8. Ct. 1855, 1863, 176 L. Ed. 2d 678 (2010), and use 
of the term “manifest necessity” is not required in every case when a 
court declares a mistrial because it finds that a jury is unable to reach 
a verdict. Id., at 1864. 


In addition to giving instructions at this point along the lines 
suggested, it may also be appropriate, tf the circumstances warrant, to 
offer the following suggestions to the jury: 


1. If the jury has not already been deliberating an unreasonably long 
period of time, it may be appropriate to point out to them that it is not 
unusual for deliberations to take a considerable period of time so that 
all points of view and concerns can be expressed and fully resolved 
in the jury room. : 

2. It may also be appropriate to suggest to the jury that the court may, if 
they request, review instructions on certain points of law. See State v. 
Braddick, 2002 ME 63, {{[ 6-7. Such instructions may prove helpful 
to members of the jury in breaking particular deadlocks that have 
been reached in discussions. The reviewed instruction may allow 
some jurors to gracefully back away from points on which they have 
been insisting or to convince the other jurors of the merit of their 
position. However, nothing in the court’s suggestions about review of 
evidence or instructions should imply that the jury may be obligated 
to deliberate indefinitely. Cf United States vy. Manning, 79 F.3d 212, 
222-223 (Ist Cir. 1996). 
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3. In cases involving several charges or defendants, the jury may be 
advised, once they have indicated a deadlock, that if they have 
reached unanimous agreement as to any charge or any defendant, they 
may return a partial verdict as to that charge or defendant. When and 
how to provide such instruction to the jury must depend upon the 
circumstances of each case. 
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§ 8-7 Jury Deadlock: Mistrial. 


If, after deliberations, the jury appears unable to reach a verdict, they must 
be brought back in and ultimately discharged by the court, and a mistrial 
declared. However, this should only happen after the court makes inquiry 
and a finding that the jury is genuinely deadlocked in that there is no 
reasonable probability of reaching an agreement and that, therefore, a 
mistrial becomes a manifest necessity. State v. Landry, 600 A.2d 101, 102 
(Me. 1991); State v. Linscott, 416 A.2d 255, 260 (Me. 1980). 


The United States Supreme Court has indicated that trial courts must be 
accorded considerable deference in deciding whether a mistrial should be 
declared when a jury is unable to reach a verdict. Renico v. Lett, 130 S. Ct. 
1855, 1863, 176 L. Ed. 2d 678 (2010). The Court indicated that such 
deference is important because, “[i]n the absence of such deference, trial 
judges might otherwise ‘employ coercive means to break the apparent 
deadlock,’ thereby creating a ‘significant risk that a verdict may result from 
pressures inherent in the situation rather than the considered judgment of all 
the jurors.’ ” Jd. (citation omitted). 


Emphasizing the flexibility that must be accorded in such situations the 
Renico opinion stated: “We have expressly declined to require the ‘mechani- 
cal application’ of any ‘rigid formula’ when trial judges decide whether jury 
deadlock warrants a mistrial. We have also explicitly held that a trial judge 
declaring a mistrial is not required to make explicit findings of “manifest 
necessity’ nor to ‘articulate on the record all the factors which informed the 
deliberate exercise of his discretion.’ And we have never required a trial 
judge, before declaring a mistrial based on jury deadlock, to force the jury 
to deliberate for a minimum period of time, to question the jurors 
individually, to consult with (or obtain the consent of) either the prosecutor 
or defense counsel, to issue a supplemental jury instruction, or to consider 
any other means of breaking the impasse.” /d., 1863-64 (citations omitted). 


The following is a representative colloquy with the jury that may lay the 
basis for the necessary findings by the court: 


The Court: Members of the jury, you have reported to me that you are 
deadlocked in your deliberations. At this point Iam going to ask you whether 
there is a deadlock and whether further deliberations or instructions might 
produce a verdict. Before I make that inquiry [ want to caution that any 
responses to the questions I ask should be as direct and simple as possible. 
Further, I would emphasize again my comments in the closing instructions 
that, during this inquiry, no member of the jury should indicate how you 
stand individually on the question of guilt or innocence nor should you 
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indicate what the jury vote is, on the guilt or innocence question, that is 
resulting in the deadlock. i 


The Court: Juror number [____] you are the Fore[person] of the jury, 
is the jury presently deadlocked in their deliberations? 


The Foreperson: Yes, we are. 


The Court: [to the Foreperson] Juror number [___ Ss, do. you 
believe that with further deliberations or further instructions the deadlock 
might be resolved such that they jury could reach a verdict? 


The Foreperson: No, I do not believe that we could reach a verdict with 
further deliberations, | 


(The same two questions should then be directed to each member of the 
jury. Although the U.S. Supreme Court’s opinion in Renico, at 1864, 
suggests that such an individualized inquiry is not mandatory, the Law 
Court’s opinion in Landry suggests that such an individualized inquiry 
should occur, Landry, at 102.) 


In reviewing whether necessity for a mistrial was manifest (“‘i.e., evident, 
obvious, and apparent’) the Law Court has focused on the following factors: 
(1) the number of hours the jury had deliberated, (2) the number of 
communications from the jury indicating an inability to reach a verdict, (3) 
whether each individual juror was asked whether any reasonable expecta- 
tions of reaching a verdict existed, and (4) whether counsel was provided an 
opportunity to be heard regarding the decision to declare a mistrial. State v. 
Torrie, 2002 ME 59, 1 9; State v. Landry, 600 A.2d 101 (Me. 1992); State v. 
Derby, 581 A.2d 815, 817 (Me. 1990). 


Prior to finally declaring a mistrial, the court should allow counsel 
opportunity to express their views on the issue. State v. Torrie, 2002 ME 59, 
q 13 n.10; State v. McConvey, 459 A.2d 562, 565-567 (Me. 1983). This 
discussion should occur where it is not heard by the jury. See also United 
States v. Brown, 426 F.3d 32, 36-37 (1st Cir. 2005) (indicating three factors 
to consider, in evaluating the validity of a jury deadlock mistrial, are whether 


1 Jurors revealing how a divided jury is split on a guilt or innocence question is not fatal 
to continued deliberations, State v. Tremblay, 2003 ME 47, {{ 13-19; State v. Henderson, 435 
A.2d 1106 (Me. 1981), In fact, such revelations may be compelled where a poll is conducted 
that reveals that the jury is not unanimous, see discussion of jury polls in Chapter 9, since 
jurors should reveal their position in a poll and may be returned for further deliberations after 
the poll, M.R. Crim. P, 31. However, it is better practice to avoid making the jury commit 
themselves publicly to a position, as continued anonymity of positions probably is the best 
catalyst for continuing productive, open-minded deliberations, 
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the court (1) gave counsel the opportunity to be heard, (2) considered 
alternatives to a mistrial, and (3) made the mistrial decision after adequate 
reflection). 


See section 4-18A, Mistrial: Manifest Necessity. 
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§ 9-1 Introduction. 


Criminal Cases 


The verdict in criminal cases must be unanimous, M.R.U. Crim. P. 31(a). 
While the result must be unanimous, the jurors need not agree on the means 
of committing the crime or theory of criminal liability to reach the 
unanimous result. See sections 4-13, 5-2, 5-2A, and 6-1 above; see also 
Schad v. Arizona, 501 U.S. 624 (1991). Requests to the jury for findings and 
verdict forms are discussed in sections 5-4 and 5-4A. 


Inconsistency between guilty and not guilty verdicts on separate counts 
does not render a guilty verdict invalid. State v. Maizeroi, 2000 ME 187, 
qq 19-21; State v. Pozzuoli, 1997 ME 91, | 9; State v. Finnemore, 1997 ME 
44, J 6-9. Such verdicts should be accepted. 


As the First Circuit has observed: 


inconsistent jury verdicts on multiple counts are not grounds for 
reversing a conviction because of “the Government’s inability to 
invoke review” of inconsistent verdicts in its favor, “the general 
reluctance [of courts] to inquire into the workings of the jury,” and 
the fact that inconsistent verdicts could be explained as a “possible 
exercise of lenity” by the jury on one count. 


United States v. Vizcarrondo-Casanova, 763 F.3d 89, 102 (1st Cir. 2014) 
(citing United States v. Powell, 469 U.S. 57, 68—69 (1984)). 


Civil Cases 


Six or, occasionally, five jurors must agree to reach a verdict in a civil 
case, M. R. Civ. P. 48(a) & (b), 14 M.R.S. § 1204. See also sections 2-1 and 
7-121 above, discussing numbers of jurors and juror votes required to reach 
a verdict. When there are several points for a civil jury to address, it is 
generally assumed that if only the minimum number of jurors are in 
agreement, the same jurors must agree on each of the several points. 
However, the Law Court has not spoken definitively on the issue, and 
authority in other jurisdictions is split. Harvey, 3 Maine Civil Practice, 
§ 48.1 (3d ed. 2011). The opinion in Webber Oil Co. v. Murray, 551 A.2d 
1371, 1376 (Me. 1988), suggests that the issue of unanimity of prevailing 
members of a less than unanimous jury in addressing several questions put 
to them remains an open question in Maine. 


Return Procedure 


When the jury has reached a verdict, the jury will be brought back into the 
courtroom and the verdict returned according to the procedures set by the 
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judge. Procedures can vary depending on the simple or complex nature of 
the case and whether a verdict form is used. Practice may also vary as to 
whether the clerk or the judge takes the verdict report from the jury. 


If a verdict form is used, the court should first review the verdict form, 
before it is reported in open court, to assure that all essential questions have 
been answered, and that there are no answers on the form that would be 
inconsistent with the verdict reported by the jury. Should inconsistencies be 
discovered, or essential questions remain unanswered, after consultation 
with counsel, the jury should be so advised and recessed again to consider 
the verdict form in light of the instructions of the court. See Taylor v. 
Lapomarda, 1997 ME 216; Larochelle v. Cyr, 1998 ME 52, J§[ 13-14; MLR. 
Civ. P. 49(b). A new verdict form should be provided so the subsequent 
report of the verdict is not confused by different markings on the original 
form. 


After Business Hours Return of Verdict 


In State v. Merchant, 2003 ME 44, ¥§[ 22-23, the Law Court addressed 
issues related to a jury deliberating into and returning a verdict during a 
weekend. 


To allow juries to continue deliberations and not separate, and to 
respect the limitation in 4 M.R.S.A. § 1051 on court sessions being 
held or convening on Sundays or legal holidays, M.R. Crim. P. 31(d) 
was adopted to allow the court to “receive a verdict on any 
nonbusiness day or outside business hours, from a jury that 
commenced its deliberations on a regular business day.” Thus, the 
rules permit the trial court, in its discretion, to allow jury delibera- 
tions commenced on another day to continue into a Sunday or other 
legal holiday as defined by 4 M.R.S.A. § 1051. 


Id., [ 23; M.R.U. Crim. P. 31(d). 
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§9-2 Verdict Forms. 


Use of verdict forms to aid ihe! jury instruction ‘aiid sige Sti q 
Bee is addressed in section 5-4A above. — a 
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§ 9-3 Jury Poll. 


After the verdict has been reported, counsel may ask for a poll of the jury, 
M.R.U. Crim. P. 31(c). 


Questions directed to each member of the jury, during the jury poll, should 
require each individual member of the jury to state whether their verdict is 
guilty or not guilty; e.g., “Juror number four, do you find the defendant 
guilty or not guilty?” State v. Marques, 2000 ME 43, 747 A.2d 186, § 19; 
State v. White, 473 A.2d 883 (Me. 1984). If the poll indicates that the jury 
is not unanimous, the jury may be returned for further deliberations or they 
may be discharged and a mistrial declared following the process indicated in 
sections 8-6 and 8-7, above. 


In a bifurcated trial the issue of guilt on an underlying offense is first tried 
to the jury and then, if the verdict is guilty of the underlying offense, the 
issue of an aggravating factor, for example a prior conviction, is tried to the 
same jury. After such a bifurcated trial, the Law Court has approved a 
practice of polling the jury as to the verdict on the underlying offense and 
separately as to the verdict on the aggravating factor after the jury had 
reported its verdict on the aggravating factor. State v. Robinson, 2019 ME 
46, I 6-7. In Robinson, a poll was not requested until after the verdict on 
the aggravating factor, and the Law Court held it was not obvious error for 
the court to not poll the jury on its own initiative immediately after return of 
the verdict on the underlying offense. Jd. Had a poll been requested after the 
return of the verdict on the underlying offense, a poll at that time would have 
been appropriate, The same process could be used in a bifurcated trial with 
an insanity defense issue. See section 6-54. 


Once a jury has been polled, any further inquiry of the panel, or of 
individual jurors, to see if they truly accept the verdict or may have been 
pressured to reach the reported verdict is not authorized. See Robinson, {7; 
State v. Marques, 2000 ME 43, {{f 21-22; State v. Neron, 519 A.2d 197, 200 
(Me. 1986). See also M.R. Evid. 606(b) (prohibiting juror testimony 
concerning most aspects of jury deliberations and the validity of a verdict). 


In civil cases, there is no rule authorizing or requiring jury polls upon 
request, but they have been allowed by custom. C.NV. Brown Co. v. Gillen, 
569 A.2d 1206, 1214-1215 (Me. 1990). If a poll is allowed, jurors should be 
asked whether the foreman has correctly reported the verdict, either orally or 
on the verdict form. Questions about what occurred during deliberations are 
improper. M.R. Evid. 606(b); C.N. Brown, 569 A.2d at 1214-1215; 
Patterson v. Rossignol, 245 A.2d 852, 858 (Me. 1968). 


If it appears that the verdict of the jury, in a civil case, is less than 
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unanimous, the jury poll question should not be phrased in such a way as to 
require each individual juror to indicate whether they agree or disagree with 
the verdict, only whether the foreman has correctly reported the verdict and 
the jury vote. For example: “Juror Number 6, has the foreman correctly 
reported the verdict? [answer] And is the jury’s vote on the verdict 6 to 2, as 
reported? [answer].” 


In 2009 Fed. R. Civ. P. 48(c) was adopted requiring a jury poll, upon 
request, in civil jury trials: “After a verdict is returned but before the jury is 
discharged, the court must on a party’s request, Or may on its own, poll the 
jurors individually.” See IRA Green, Inc., v. Military Sales & Service Co., 
775 F.3d 12 (ist Cir. 2014) (holding error in failing to conduct requested jury 
poll was harmless). There is no similar requirement in the Maine Rules of 
Civil Procedure, but, as noted above, jury polls have been allowed after the 
verdict in civil trials. 


The number of jurors and jury votes necessary to render a verdict in a civil 
case are addressed in section 2-1 above. When a majority verdict is allowed, 
any verdict return procedure should include a report of the jury vote either 
by a space on the verdict form or by a question directed to the foreperson as 
to the jury vote. However, if there is no question and no specific report of the 
vote, the court subsequently may presume that the jury vote was proper and 
sufficient to report a verdict. 
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§ 9-4 Discharge of Jury. 


After the jury has reported its verdict and any poll has been conducted, the 
jury is discharged, The court may also direct entry of the judgment on the 
record in accordance with the jury’s verdict. The court will usually thank the 
jurors for their time and effort spent in consideration of the case, empha- 
sizing again the important function they have fulfilled in the justice system. 
However, the court should not commend or criticize the jurors for their 
verdict or suggest that their verdict had sent a message or had some other 
impact on the parties or the community. See Walter v. Wal-Mart Stores, Inc., 
2000 ME 63, 79. 


The Maine Code of Judicial Conduct, Rule 2.8(C) states that: 


A judge shall not commend or criticize jurors for their verdict other 
than in a court order or opinion in a proceeding, but may express 
appreciation to jurors for their service to the judicial system and the 
community. 


Once a jury has been discharged, even a statement by the jury still in the 
courthouse, indicating an error in reporting the verdict, is not sufficient to 
change an announced and accepted verdict. State v. Hurd, 2010 ME 118, 
qq 31-45; Taylor v. Lapomarda, 1997 ME 216, ff 5-10. See also State v. 
Leon, 2018 ME 70, {fj 7-14 (after verdict, when juror leaving courthouse 
expressed to court officer disagreement with verdict, trial court properly 
declined to inquire further). These opinions reflect the strong policy of M.R. 
Evid. 606(b) that, after a jury is discharged, there be no further inquiry into 
juror’s thought processes in reaching a verdict and that jurors not be able to 
impeach their own verdicts. 
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§ 9-5 Post-Verdict Juror Contacts. 


Federal law prohibits post-verdict contact with jurors who have sat in 
federal cases. See Reporters Notes to Rule 3.5 to the Maine Rules of 
Professional Conduct. For State cases, the issue of post-verdict juror 
contacts by case participants has been subject to increasing interest in recent 
years as more efforts are made to divine the internal workings of juries and 
develop presentations more appealing to juries. However, such contacts are 
severely limited by law and court order, as addressed in sections 1-2 and 
1-2A, 

Post-verdict contacts generally fall into two categories. First are “educa- 
tional” contacts, when counsel or other interested persons contact jurors, 
after a verdict, to see what influenced the jurors and how they reacted to 
counsel, parties, and witnesses. These contacts are generally designed to 
assist in evaluating future cases and improving the effectiveness of future 
jury presentations. 


The second category of contacts are “impeaching” contacts. By these 
contacts, counsel or their representatives seek information that they hope to 
use to overturn the jury’s verdict. 


Because juror deliberations are secret, jurors are not obligated to reveal 
anything about their deliberations, absent a court order to do so. The range 
of court ordered inquiry will be very narrow. Rule 606(b), M.R. Evid. 


For those jurors who do choose to speak with others about their 
deliberations, the timing and appropriateness of contacts becomes an issue. 
In State court practice, contact directly after verdict, but prior to juror’s 
being finally excused, is inappropriate. By such contact, counsel may gain 
insights that could prejudicially affect other juror selection processes, and 
the contacted juror may become prejudiced regarding attorneys, parties, or 
issues due to such prior to termination of jury service contacts. Accordingly, 
counsel should not contact jurors regarding their consideration of cases until 
after those jurors have been finally excused from jury service. 


Rule 3.5(c) of the Maine Rules of Professional Conduct states that: “A 
lawyer shall not: 


(c) communicate with a juror or prospective juror after discharge of the 
jury if: | 
(1) the communication is prohibited by law or court order; 
(2) the juror has made known to the lawyer a desire not to commu- 
nicate; or 
(3) the communication involves misrepresentation, coercion, duress or 
harassment.” 
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§ 9-6 Verdict Impeachment: Juror Misconduct; New Trial. 
(a) Timing to Present Problems | 


Motions for a new trial, other than for newly discovered evidence, usually 
relate to some alleged compromise of the integrity of the trial process 
discovered at or after verdict. The most common problems addressed in such 
post-verdict motions relate to issues of compromise or integrity of witnesses, 
exhibits, jurors, or the jury consideration and deliberation process. Such 
motions must be filed within 14 days after verdict in criminal cases. M.R.U. 
Crim. P. 33. The time begins to run upon the announcement of the verdict by 
the jury, and is not stayed by a later entry of final judgment. A motion for a 
new trial alleging newly discovered evidence may be filed at any time 
before, or within two years after, entry of the final judgment into the criminal 
docket. M.R.U. Crim. P. 33. For civil cases, most motions for a new trial 
must “be filed not later than 14 days after the entry of the judgment.” MLR. 
Civ. P. 59(b). Motions for a new trial based on mistake, newly discovered 
evidence, or misconduct of an adverse party must be filed not more than one 
year after entry of judgment. M.R. Civ. P. 60(b). 


Problems discovered or reasonably discoverable before verdict, but not 
called to the court’s attention until after verdict, are usually viewed as 
waived, subject only to obvious error review, for not being raised when the 
court might have resolved or limited the problem before verdict. See State v. 
Daluz, 2016 ME 102, 9947-52. A party complaining of a problem after 
verdict has the burden to show that neither the party nor counsel knew of or 
could with due diligence have discovered the problem in time to advise the 
court of the problem and give the court the opportunity to correct the 
problem before verdict. State v. Kelly, 606 A.2d 786, 788 (Me. 1992); State 
v. Chattley, 390 A.2d 472, 477 (Me. 1978). 


The trial court should promptly inform the parties of any trial or jury 
integrity or process problems when the court learns of them. See State v. 
Leon, 2018 ME 70, ¥{[ 5-6 (example of court promptly advising parties of 
juror issue); State v. Kaler, 1997 ME 62, { 18, 691 A.2d 1226. 


Post-trial discovery of juror misconduct is not “newly discovered evi- 
dence” to trigger the two-year period for motions under M.R.U. Crim. P. 33, 
State v. Gatcomb, 478 A.2d 1129, 1131 n.3 (Me. 1984). Gatcomb suggests 
that new trial motions based on juror misconduct should be dismissed if filed 
after the 14-day limit [10-days after verdict limit when Gatcomb was 
published] and that any later discovered post-trial issues of juror misconduct 
must be raised by petition for post-conviction relief. However, in State v. 
Royal, 590 A.2d 523 (Me. 1990), the Law Court reached the merits of an 
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appeal from a denial of a motion for a new trial filed after the trial justice 
learned of and disclosed possible juror misconduct before sentence, but 14 
days after verdict. The Royal opinion does not cite Rule 33 or the then 
10-day limit, so one must assume the issue was not raised on appeal. Royal 
suggests that there may be some flexibility in the 14-day post-verdict limit 
in the criminal rules in cases when sentence has not yet been imposed. A 
later opinion, State v. Sabattis, 602 A.2d 671, 672 (Me. 1992), does not 
support such flexibility. 


In civil cases, it may be possible to seek relief more than 14 days after 
judgment under M.R. Civ. P. 60(b)(6), although helpful precedent on this 
point is sparse. 


(b) Juror Questioning and Contacts for Verdict Impeachment 


Use of juror testimony or contacts for post-verdict impeachment of 
verdicts is addressed in M.R. Evid. 606(b) and the similar Federal Rule of 
Evidence 606(b). The history and purpose of Fed. R. Evid 606(b) was 
discussed in detail in Warger v. Shauers, 574 U.S. ___, 135 S. Ct. 521, 190 
L. Ed. 2d 422 (2014). In Warger, the U.S. Supreme Court held that Federal 
Rule 606(b) precluded a party seeking a new trial from using one juror’s 
affidavit of what another juror said during deliberations to demonstrate that 
the other juror had been dishonest during jury selection voir dire. 


The Warger opinion stated that “[d]uring an inquiry into the validity of a 
verdict, evidence about any statement made or incident that occurred during 
the jury’s deliberations is inadmissible.. . . The Rule contains three specific 
exceptions—allowing testimony ‘about whether (A) extraneous prejudicial 
information was improperly brought to the jury’s attention; (B) an outside 
influence was improperly brought to bear on any juror; or (C) a mistake was 
made in entering the verdict on the verdict form.’ ” 190 L. Ed. 2d at 427 
(internal quotation marks omitted). 


Similarly, Maine precedent indicates that “[t]he law strongly disfavors 
inquiry into the deliberations of juries,” State v. Watts, 2006 ME 109, { 15; 
State v. Coburn, 1999 ME 28, [7 n.3. 


Maine Rule of Evidence 606(b) has been applied to hold that evidence of 
juror statements may not be offered to discuss juror thought processes, to 
suggest that jurors misunderstood instructions or forms, to show that a 
criminal verdict was not unanimous, or to show that the verdict reported was 
not what was intended. State v. Daly, 2021 ME 37, FJ 48-49 n.11; State v. 
Leon, 2018 ME 70, 9 7-14; State v. Hurd, 2010 ME 118, JJ 31-45; Taylor 
v. Lapomarda, 1997 ME 216, {| 5-10; Cyr v. Michaud, 454 A.2d 1376, 1383 
(Me. 1983). Rule 606(b) “protects jurors in their communication to fellow 
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jurors made in the confidence of the jury room, and prevents the impeach- 
ment of jury verdicts by jurors who later have a change of heart.” Watts, 
2006 ME 109, { 21. 


The reasons for the rule limiting post-verdict inquiry of jurors are: (1) the 
need for stability of verdicts; (2) the need to conclude litigation and desire 
to prevent any prolongation thereof; (3) the need to protect jurors in their 
communications to fellow jurors made in the confidence of secrecy of the 
jury room; (4) the need to save jurors harmless from tampering and 
harassment by disappointed litigants; (5) the need to foreclose jurors from 
abetting the setting aside of verdicts to which they may have agreed 
reluctantly in the first place or about which they may in the light of 
subsequent developments have doubts or a change of attitude. Patterson v. 
Rossignol, 245 A.2d 852, 857 (Me. 1968), cited with approval in Ma v. 
Bryan, 2010 ME 55, { 9; Watts, [ 15-17; State v. Chesnel, 1999 ME 120, 
22, 


Juror statements “may be offered only to show external misconduct of 
individual jurors or the exertion of outside influence upon the jury.” Marr v. 
Shores, 495 A.2d 1202, 1204 (Me. 1985). To be extraneous information, the 
decided cases appear to indicate that the information must have some 
physical character or result from outside investigation of jurors specifically 
directed at the case under consideration. Jurors’ statements about their 
general knowledge of events or even special knowledge they may have 
gained in their normal everyday lives are not a basis for impeachment and 
reversal. /d. 

Respecting the limitations on questioning jurors regarding what other 
jurors may have said or done during deliberations, the trial court retains 
considerable discretion in the manner and extent of juror questioning that 
may be conducted to inquire into alleged problems discovered after verdict. 
State v. Scott, 2019 ME 105, J 44—49; State v. St. Pierre, 1997 ME 107, 
qa 8-11. 

Application of the trial court’s discretion was discussed in detail by the 
First Circuit in United States v. Rodriguez, 675 F.3d 48 (1st Cir. 2012). There 
the court approved the District Court’s post-verdict inquiry of the foreperson 
of the jury regarding what use, if any, had been made of a bible found in the 
jury room after the jury had been discharged. The foreperson having advised 
that there had been no discussion of the bible, the District Court refused 
defense counsel’s request that the entire jury panel be questioned or a 
mistrial declared, and the First Circuit affirmed. 


In addition, M.R. Evid. 606(b) permits trial court inquiry of a specific 
juror about whether that juror had information during voir dire that the juror 
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knew the juror should disclose but did not disclose. Chesnel, 1999 ME 120, 
q 29. 


To obtain a new trial on an allegation that a juror did not accurately 
answer a voir dire question, a party must demonstrate that (i) the 
juror failed to honestly or correctly answer a material question, and 
(ii) a correct response would have provided a valid basis for a 
challenge for cause. A new trial would be ordered only if the 
nondisclosure prevented the discovery of juror bias as probably, not 
speculatively existent. (Citations omitted.) 


Id. 


The voir dire questions and juror answers must be evaluated in the context 
in which the voir dire questions were asked and the answers were given. 
Watts, [ 17; Chesnel, J 31. 


(c) Standards for Determining Prejudice or Extraneous Influence 


In criminal cases, once a defendant has shown that a juror was subjected 
to extraneous information and that the information is sufficiently related to 
the issues at trial, a presumption of prejudice is established and the burden 
of proof shifts to the State to demonstrate by clear and convincing evidence 
that the information did not prejudice the case. State v. Coburn, 1999 ME 28; 
State v. Royal, 590 A.2d 523, 524-525 (Me. 1990). 


In civil cases, the trial court must make the same determination, whether 
a contact or extraneous information was harmless or resulted in prejudice, 
and the same presumption of prejudice would apply. However, it would 
appear appropriate to impose a burden of proof on any particular party only 
if it appears that party had a role in causing the prejudicial situation. 


To raise a presumption of prejudice, the extraneous information received 
must relate to the law or facts of the pending case. State v. Scott, 2019 ME 
105, | 48; State v. Kaler, 1997 ME 62, ¥ 12. In Scott, Y 40-49, a juror, on 
three occasions during a lunch break, improperly communicated with a 
prosecutor, the defendant’s sister, and a court officer, alluding to hoping to 
make the right decision and referencing the difficulty of the case for family 
members. { 41. Because there was no evidence that the juror sought or 
received any extraneous information, the court denied a request to voir dire 
the juror and a motion for a mistrial. Jd. The Law Court opinion affirming the 
trial court should be reviewed for the considerations addressed in light of the 
juror’s improper but nonprejudicial contacts. 


In Kaler, a jury officer confronted a juror who had left the jury room and 
directed her to return to the deliberations. This action, in furtherance of the 
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officer’s duty to keep the jury together during deliberations, was not 
considered extraneous information or influence. Jd. at JJ 13-15. 


The closeness of questions which may be presented under Rule 606(b) 
was emphasized in the case of Marr v. Shores, 495 A.2d 1202 (Me. 1985). 
There a trial court was held to have properly refused to consider evidence 
that a juror had advised the rest of the panel that the plaintiff would not have 
paid all of their medical expenses because the plaintiff would have had 
health insurance coverage through his employer. This was an item of 
information which the particular juror may have gained in the course of his 
general knowledge of people and events, and not in specific investigation of 
this case. The Law Court emphasized that the term “extraneous” in Rule 
606(b) would be viewed as referring only to information introduced to the 
jury from outside the normal deliberation process, id. at 1205. The Law 
Court opinion then proceeds to cite a number of examples of the types of 
cases where juror testimony or affidavits have been allowed in the past. 
These cases and comments to the rules should be reviewed closely when 
questions of juror impropriety arise. 


(d) Standards for New Trial for Newly Discovered Evidence 


The Law Court has stated that new trials, based on claims of newly 
discovered evidence, “are disfavored and granted only upon convincing 
proof.” Hess v. Hess, 2007 ME 82, { 14. To prevail on a motion for a new 
trial based on newly discovered evidence in a civil case, the moving party 
has the burden to establish that: (i) the new evidence is such that it will 
probably change the result upon a new trial; (ii) it has been discovered since 
the trial; (iii) by exercise of due diligence, it could not have been discovered 
before the trial; (iv) it is material to the issue; and (v) it is not merely 
cumulative or impeaching. Estate of Fournier, 2009 ME 17, { 12. 


To obtain a new trial on the ground of newly discovered evidence in a 
criminal case, a defendant must establish, by clear and convincing evidence, 
that: 


(1) the evidence is such as will probably change the result if a new 
trial is granted; 


(2) it has been discovered since the trial; 


(3) it could not have been discovered before the trial by the exercise 
of due diligence; 


(4) it is material to the issue; and 


(5) it is not merely cumulative or impeaching, unless it is clear that 
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such impeachment would have resulted in a different verdict. 


State v. Daly, 2021 ME 37, | 47; State v. Twardus, 2013 ME 74, J 29; State 
v. Ardolino, 1999 ME 14, 7 8; State v. Dechaine, 630 A.2d 234, 236 (Me. 
1993). 


A defendant must “make all diligent efforts to introduce into evidence any 
existing exculpatory facts before he may be allowed to plead [that there was 
a] reasonable excuse for his failure to present that evidence.” State v. Young, 
413 A.2d 161, 162 (Me. 1980) (quoting State v. McDonough, 350 A.2d 556, 
561 (Me. 1976)). “When evidence is known to the defendant at the time of 
trial, but its significance is not fully appreciated until after the trial, it is ‘not 
in the legal sense newly discovered’ after the trial.” Ardolino, 1999 ME 14, 
{ 9 (quoting State v. Lund, 266 A.2d 869, 877 (Me. 1970)). Evidence is not 
newly discovered if the defendant and his attorney are aware of the evidence 
at the time of trial. McDonough, 350 A.2d at 560. 


To obtain a new trial based on newly discovered evidence under Federal 
Rule of Criminal Procedure 33, a defendant is ordinarily required to show 
that (1) the evidence at issue was either unknown or unavailable to the 
defendant at the time of trial; (2) failure to discover the evidence was not due 
to the defendant’s own lack of diligence; (3) the evidence was material, and 
not merely cumulative or impeaching; (4) access to it “will probably result 
in an acquittal upon retrial.” United States v. Flores-Rivera, 787 F.3d 1, 15 
(1st Cir. 2015); United States v. Carpenter, 781 F.3d 599, 621 (1st Cir. 
2015). 


See section 4-10 (mistaken, incomplete, or false juror responses to voir 
dire); section 4-18 (juror problems and extraneous influences during trial); 
section 4-18A (mistrial, reasons for, scope of new trial). 


For issues arising in cases of duplicative verdicts or multiple convictions 
for the same offense, see section 4-13 (consolidation or merger of charges); 
section 6-3 (joinder or consolidation of charges). 
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A 


ABNORMAL MENTAL CONDITIONS 
Generally... 6-51 

Insanity defense unitary trial. . . 6-54 
Mental disease or defect. . . 6-54 
Sample instructions . . . 6-53; 6-54 


ABSENCE 
Defendant... 4-11 
Party. . . 6-12 
Witness. . . 6-12 


ABUSE OF PROCESS CASES, INSTRUC- 
TIONS AS TO 

Generally. . . 7-44 

Malicious prosecution differentiated from 
. 2. 7-42 


ACCESS TO COURTROOM 

High profile or high security cases... . 
Public trials... 1-3A 

Voir dire. . . 2-5 


ACCOMPLICES, INSTRUCTIONS AS TO 
Liability of accomplice 

Generally . . . 6-31 

Qualifications and foreseeability alternative, 

with . . . 6-32 

Robbery-murder . . . 6-33 
Operating under the influence . . 
Testimony of. . . 6-18 


ACQUIESCENCE 
Title fs. 7-91 


ADMISSIONS 
Opening statements, in. . . 4-3 


ADVANCE INSTRUCTIONS 
Generally . . . 4-2 


ADVANTAGEOUS RELATIONSHIP, INTER- 
FERENCE WITH 


1-3C 


. 6-26A 


Instruction . . . 7-33 

ADVERSE POSSESSION 

Instruction . . . 7-90; 7-90A 

Prescriptive easement as alternative 
Instruction . . . 7-90; 7-92 
Verdict form. . . 7-90B 

Seasonally used or undeveloped land. . . 7- 
90A° 

Verdict form. . . 7-90B 


AGENCY ISSUES, INSTRUCTIONS AS TO 
Contest as to agency. . . 7-5 


AGENCY ISSUES, INSTRUCTIONS AS 
TO—Cont. 

Negligent supervision. . . 7-5A 

No contest as to agency. . . 7-4 


ALLEN CHARGE 
Deadlocked jury. . . 8-6 


ALTERNATES 
Generally... 2-15 


ALTERNATIVE CHARGES 
Generally . . . 4-13 


ANONYMOUS JURY 
Generally... 1-2C 


APPARENT AUTHORITY 
Generally . . . 7-5 


ARGUMENTS 

Closing arguments... . 5-7; 5-7A 
Collateral consequences . . . 5-7 
“Send a message” arguments . . . 5-7 


ARREST, RESISTING 
Generally . . . 6-58 


ASSAULT 

Parent upon child, by; instruction . . 
Self defense. . . 6-58.1 
ATTEMPT 

Drunk driving . . . 6-26B 
Murder. . . 6-34 


ATTRACTIVE NUISANCE 
Instruction . . . 7-66 


AUDIO RECORDING 


. 6-59 


Non-English . . . 4-17 
Transcript. . . 4-17 

B 
BAD ACTS 
Prior. . . 6-15 


BREACH OF WARRANTY, INSTRUC- 
TIONS AS TO 

Express warranties. . . 7-24 

Home construction. . . 7-22 

Merchantability, implied warranty of . . . 7-23 


BURDEN OF PROOF 


Allocation . . . 6-7; 7-11 

Clear and convincing evidence . . . 7-13 

Comparative negligence in wrongful death action 
Mee it W 


BURDEN 
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BURDEN OF PROOF—Cont, 


Criminal cases. . . 6-7 
Insanity . . . 6-54 
Justification . . . 6-55 


Preponderance of evidence. . . 7-11 

Violation of law as evidence of negligence 
bik AED 

Wrongful death action, comparative negligence 
FF Ar meg 9) 


C 


CALL 
Generally... 2-12 


CAPS 
Damages instructions . . . 7-101 
Punitive damages. . . 7-114 


CAUSATION 
Challenges for cause. . . 2-11 
Instructions 
Civil cases (See INSTRUCTIONS—CIVIL 
CASES) 
Criminal cases; concurrent causation 
ve 6 6-50 


CELLPHONES 
Distraction by, steps to prevent. . . 1-3B 
Juror use of . . . 2-19 


CHALLENGES 

Generally... 14A to 1-4C 

Cause, for. . . 2-11 

Peremptory (See PEREMPTORY CHAL- 
LENGES) 


CHANGE OF VENUE 
Pretrial publicity... 1-3A 


CHILDREN, INSTRUCTIONS IN CASES 
INVOLVING 

Assault by patent upon child. . . 6-59 

Attractive nuisance . . . 7-66 

Negligence of children . . . 7-68 


CIRCUMSTANTIAL EVIDENCE 
Instructions... 6-9 


CIVIL CASES 


Consequences of verdict, disregard of . . . 6-6 


Deliberations (See DELIBERATIONS, COM- 
MUNICATIONS DURING) 

Instructions (See INSTRUCTIONS—CIVIL 
CASES; INSTRUCTIONS—-GENERALLY) 

Number of jurors. . . 1-1; 2-1 

Oath, administration of . . . 4-1 

Peremptory challenges, number of . . . 2-13 

Poll of jurors. . . 9-3 


CIVIL CASES—Cont. 

Start of trial, instructions at... 4-1 
Verdict (See VERDICT) 

Voir dire. . . 2-4 to 2-7 


CIVIL PROCEEDINGS, WRONGFUL USE 
OF 
Instruction . . . 7-43 


CIVIL RIGHTS 
Employment discrimination . 


CLOSING ARGUMENTS 
Generally . . . 5-7; 5-7A 

Collateral consequences . . . 5-7 
Criminal cases... 5-7 

Instruction as to, sample. . . 5-7 
Objections . . . 5-7 

“Send a message” arguments. . . 5-7 


CODEFENDANTS 

Civil case settlement. . . 4-10 
Criminal case. . . 4-9 
Multiple juries . . . 2-2 

Not before the court. . . 8-4 


COLLATERAL SOURCE 
Damages instructions . . . 7-105 
Medical expenses . . . 7-108 


COMMUNICATION WITH JURORS 
Deliberations, communications between court 
and jury during (See DELIBERATIONS, 
COMMUNICATIONS DURING) 
Evidence presentation (See EVIDENCE PRE- 
SENTATION) 
Fellow jurors, communications with , . . 2-19; 
4-2; 4-2A 
Instructions 
Generally (See INSTRUCTIONS— 
GENERALLY) 
Civil cases (See INSTRUCTIONS—CIVIL 
CASES) 
Criminal cases (See INSTRUCTIONS— 
CRIMINAL CASES) 
Misconduct of juror, questioning as to. . , 9-6 
Poll of jurors . . . 9-3 
Post-verdict juror contacts . . . 9-5 
Voir dire. . . 2-4 to 2-7 
Written questionnaires . . . 2-4] 


COMPARATIVE FAULT 

Strict product liability 
Generally... 7-25 
Substance in food. . . 7-25A 

Verdict forms, with... 7-85 

Wrongfal death action, . . 7-12 


COMPETENCE OF DEFENDANT 
Generally... 6-51 


. . 7-40; 7-41 


I-3 INDEX 


CURATI 
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COMPETING HARMS 


Defense , . . 6-56 
COMPULSION (See DURESS) 
CONCURRENT CAUSATION 
Instructions . . . 6-50 
CONFIDENTIALITY 

Juror information . . . 1-2 
Juror social media. . . 1-2B 
CONSEQUENCES OF VERDICT 
Closing argument. . . 5-7 
Disregard of . . . 6-6 

Financial impact. . . 7-9 
CONSOLIDATION 


Charges, of .. . 4-13 


CONSORTIUM, LOSS OF 
Damages. . . 7-113 


CONSPIRACY 
Generally . . . 6-35 


CONSTRUCTIONS CONTRACTS 
Breach of warranty; home construction 
inet ee 


CONTACTS WITH JURORS 
Generally . . . 1-2; 4-18 
Out-of-court contacts . . , 2-19 
Post-verdict juror contacts. . . 9-5 


CONTRACTS, INSTRUCTIONS AS TO 

Ambiguity of terms. . , 7-20 

Breach of warranty (See BREACH OF WAR- 
RANTY, INSTRUCTIONS AS TO) 


Existence of contract. . . 7-20 
Home construction. . . 7-22 
Implied contract. . . 7-21 
Interference with. . . 7-33 
Quantum meruit. . . 7-21 


Rental property warranty. . . 7-22 

Statute of Frauds. . . 7-26 

Unjust enrichment. . . 7-21 

Warranty, breach of (See BREACH OF WAR- 
RANTY, INSTRUCTIONS AS TO) 


CONVENING OF JURY PANEL 
Anonymous jury... 1-2C 
Challenges (See CHALLENGES) 
Disqualification from service... 1-4A 
Exclusions. . . 1-4B 
Excuse requests 

Clerk, role of. . . 1-5 

Instruction as to. . . 1-7 

Reasons for. . . 1-7 
Excuses, specific juror. . 
Exempted professions . 


. 1-4A to 1-4C 
. 1-4A 


~ CONVENING OF JURY PANEL—Cont. 
Foreman or forewoman. . . 2-16 
Housekeeping instructions. . . 1-5 
Names of jurors, availability of . . . 1-2 
Number to be summonsed. . . 1-1; 2-1 
Orientation 

Generally... 1-5 

Sample script. . . 1-6 
Questionnaires (See QUESTIONNAIRES) 
Seating of jury. . . 2-18 


Summonsing 
Generally... 1-1 
Challenges and exclusions. . . 1-4C 


Sweering of jury. . . 2-18 
Voir dire (See VOIR DIRE) 


CONVERSION 
Instruction . . . 7-36 


COUNTERCLAIMS 

Breach of warranty; home construction 
Py endead (oe 

Instruction. . . 7-6 


COURTROOM ACCESS 
High profile or high security cases. . . 1-3C 
Public trials... 1-3A 


COURTROOM SECURITY 
High profile or high security cases. . . 1-3B 


CREDIBILITY 
Issue for jury, as. . . 6-24 
Single witness. . . 6-21 


CRIMINAL CASES 

Closing argument. . . 5-7 

Codefendant, removal of . . . 4-9 

Consequences of verdict, disregard of . . . 6-6 

Deliberations (See DELIBERATIONS, COM- 
MUNICATIONS DURING) 

Instructions (See INSTRUCTIONS— 
CRIMINAL CASES; INSTRUCTIONS— 
GENERALLY) 

Jury waiver. . . 2-1 

Number of jurors. . . 1-1A; 2-1 

Oath, administration of . . . 4-1 

Peremptory challenges, number of . . . 2-13 

Poll of jurors... 9-3 

Privilege, claims of . . . 4-14 

Removal of codefendant. . . 4-9 

Start of trial, instructions at. . . 4-1 

Verdict (See VERDICT) 

Voir dite. . . 2-4 to 2-7 

Waiver of jury... 2-1 


CURATIVE INSTRUCTIONS 
Generally... 4-7 


DAMAGE 
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D 


DAMAGES INSTRUCTIONS 
Generally . . . 7-101 

Caps. , . 7-101 

Collateral source. . . 7-105 
Consortium, loss of . . . 7-113 
Defamation . . . 7-52 

Discrimination in employment. . . 7-41 
Earnings, lost 


Opportunity to eam. . . 7-110 
Power to earn. . . 7-109 
Elements of damages. . . 7-106 


Emotional distress, infliction of 
Default, award on. . . 7-101 
“Eggshell” emotions. . . 7-71 

Employment, discrimination in. . . 7-41 

Fragile condition . . . 7-103 

Insurance . . . 7-105 

Medical expenses . . . 7-108 

Mental anguish. . . 7-111 

Mitigation. . . 7-104 

Multipliers . . . 7-101 

Other events or injuries . . . 7-102 

Pain and suffering .. . 7-111 


Permanent impairment. . . 7-112 
Property damage. . . 7-107 
Punitive damages. . . 7-114 


Wages, lost. . . 7-109 


DANGEROUS CONDITION OF PREMISES 
Instruction . . . 7-62 


DEADLOCK 
Generally. . . 8&6 


Mistrial due to. . . 8-6; 8-7 


DEFAMATION, INSTRUCTIONS AS TO 
Generally... 7-51 
Conditional privilege 
Employment. . . 7-53 
Public official plaintiff. . . 7-54 
Crime-reporting privilege . . . 7-55 
Damages, . . 7-52 
Emotional distress, negligent infliction of 
..« 170 
Employment; conditional privilege . . . 7-53 
Libel per se (See LIBEL PER SE) 
Privilege 
Conditional privilege 
Employment. . . 7-53 
Public official plaintiff. . . 7-54 
Crime-reporting privilege . . . 7-55 
Public official plaintiff; conditional privilege 
J. 1-54 
Punitive damages . . . 7-52 
Slander (See SLANDER) 


DEFENSE OF PREMISES 
Generally . . . 6-60 


DEFENSE OF PROPERTY 
Generally . . . 6-60A 


DEFENSES IN CRIMINAL CASES (See JUS- 
TIFICATIONS OR DEFENSES) 


DELIBERATIONS, COMMUNICATIONS 
DURING 
Generally . . . 8-1 
Cautions before separation after deliberations 
begin. . . 8-5 
Civil cases 
Generally... 7-121 
Communications between court and jury dur- 
ing. . . 7-122 
Criminal cases 
Communications between court and jury dur- 
ing. . . 6-58.1; 6-66 
Duty to deliberate . . . 6-64 
Deadlock 
Continue, instruction where deliberations to 
yg 
Mistrial. . . 8-7 
Material not before jury, instruction as to 


.. . 84 
Readback of testimony. . . 8-2 
Reinstruction or review . . . 8-3 


Separation after deliberations begin, instruction 
as to... . 85 


DEPOSITIONS 
Editing and summarizing of . . . 4-16 
Instructions as to use of, sample 
Generally . . . 4-16 
Inconsistent statements . . . 6-23 
Summarizing of . . . 4-6; 4-16 


DISCHARGE OF JURY 
Generally. . . 9-4 


DISCRIMINATION ISSUES 
Employment, instructions as to discrimination in 
Generally .. . 7-40 


Damages... 7-41 
Jury selection. . . 1-4C 
Peremptory challenges. . . 2-14 
DISMISSAL 


Charges, dismissed . . . 4-12 
Mistaken responses to questions . . . 2-10 


DISQUALIFICATION FROM SERVICE 
Generally. . . 1-4A 
Double jeopardy. . . 4-18A 


DISRUPTIVE DEFENDANTS 
Instructions . . . 4-11 


1-5 | INDEX 


EVIDEN 
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DISRUPTIVE DEFENDANTS—Cont. 
Practice. . . 1-3B; 4-11 
Restraints. . . 1-3B 


DRUG CASES, INSTRUCTIONS AS TO 
Cocaine 


Conspiracy to traffic in. . . 6-35 
Possession . . . 6-43 
Duress, addiction not. . . 6-57 
Marijuana, trafficking in, . . 6-36 


Operating under the influence of drugs or medi- 
cation. . . 6-26.1 


DRUNK DRIVING (OPERATING UNDER 
THE INFLUENCE) (See INTOXICATION, 
INSTRUCTIONS AS TO) 


DURESS 
Criminal cases; instruction . . .. 6-57 


DUTY TO RETREAT 
Generally . . . 6-55 


“DYNAMITE” CHARGE 
Deadlocked jury . . . 8-6 


E 


EARNINGS, DAMAGES FOR LOST 
Opportunity to earn. . . 7-110 
Power to earn. . . 7-109 


EASEMENTS 
Implied. . . 7-92A 
Necessity, by... 7-92A 


Prescription 
Instruction . . . 7-90; 7-92 
Verdict form... 7-90B 


“EGGSHELL” INSTRUCTIONS 
Emotional distress . . . 7-71 
Physical injuries . . . 7-103 


ELECTRONIC DEVICES 
Distraction by, steps to prevent. . . 1-3B 
Juror use of . . . 2-19 


EMERGENCY SITUATIONS 
Instruction as to. . . 7-67 


EMOTIONAL DISTRESS, INSTRUCTIONS 
AS TO 

Damages 
Default, awardon. . . 7-101 
“Eggshell” emotions , . . 7-71 

Intentional . . . 7-72 

Negligent. . . 7-70 


~ EMPLOYMENT ISSUES, INSTRUCTIONS 


AS TO 
Defamation; conditional privilege . . . 7-53 
Discrimination in 

Generally . . . 7-40 

Damages... 7-41 
Negligent supervision. . . 7-5A 


ENTRAPMENT 
Generally. . . 6-45 


ENVIRONMENTAL ISSUES 
Jurors, prejudicial to. . . 4-18 


EVIDENCE PRESENTATION 

Burden of proof (See BURDEN OF PROOF) 

Circumstantial evidence, sample instruction as to 
wie» GAY 

Clear and convincing evidence in civil case, in- 


struction as to, . , 7-13 
Curative instructions. . . 4-7 
Deliberations, readback of testimony during 
Bh) rad 
Depositions (See DEPOSITIONS) 
Direct evidence instruction. . . 6-9 
Disregarded. matters, instructions as to. . . 4-7 


Instructions following (See INSTRUCTIONS— 
CRIMINAL CASES; INSTRUCTIONS— 
GENERALLY, subhead: After evidence pre- 
sentation) 

Limiting instructions 
Generally... 4-7 
Criminal cases (See INSTRUCTIONS— 

CRIMINAL CASES, subhead: Limited pur- 
pose evidence) | 

New trial, newly discovered evidence and 
Piase et 

Preponderance of, civil case instruction as to 
pone ee bd 

Readback of testimony during deliberations 
‘ee we 

Remote locations, live testimony from. . . 4- 
16A 

Stipulation instructions in criminal cases 
inints, Godl 

Summaries 
Generally... 4-6 
Court’s summary of evidence, . . 5-5 
Depositions, of . . . 4-16 

Prior trial, testimony from. . . 4-6; 4-16 

Time limits, instructions on. . . 4-6 

Transcript of recorded conversation, use of in- 
struction... 4-17 

Videoconferencing of testimony. . . 4-16A 

Visual aids, demostrations and displays, use of 
2 4A 


EXAMIN 
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EXAMINATION OF JURORS 
Generally... 1-4B 


EXCESSIVE FORCE 
Qualified immunity. . . 7-45 


EXCLUSIVE POSSESSION 
Inference... 6-44 


EXCUSES, JURORS’ 
Generally... 7-5A 
Cause excuses... 2-11 


EXPERT WITNESSES 
Instructions . . . 6-20 


EYEWITNESSES 
Identification testimony . . . 6-22A 


F 


FACT FINDINGS: JURY 
Generally... 5-4A 


FAIR CROSS SECTION 
Generally... 1-4C 


FALSE IMPRISONMENT 
Malicious prosecution differentiated from 
1. Teh? 


FIDUCIARY DUTY 
Breach of; instruction . . . 7-35 
Debtor-creditor relationship . . . 7-30 


FIREARMS 

Justification . . . 6-55 
Material before jury... 8-4 
Possession by felon. . . 6-42 


FORCIBLE ENTRY AND DETAINER 
Instruction. . . 7-2 


FOREIGN SUBSTANCES IN FOOD 
Generally. . . 7-25A 


FOREMAN OR FOREWOMAN 
Generally . . . 2-16 


FRAUD 
Elements of .. . 7-30 
Fraudulent concealment. . . 7-30A 


Interference with contract or advantageous rela- 


tionship . . . 7-33 
Negligent misrepresentation . . . 7-31 
Unfair or deceptive trade practice . . . 7-32 


FRAUDULENT CONCEALMENT 
Instructions . . . 7-30A 


G 


GENERAL VERDICT 
Generally. . . 5-4A 


GOOD CHARACTER 
Witness, of . . . 6-14A 


H 


HANDCUFFS (See RESTRAINTS) 


HIGH SECURITY OR HIGH PROFILE 
CASES 

Generally. . . 1-3A to 1-3C 

Avoidance of publicity . . . 2-19; 4-19 

Identification of jurors. . . 1-2 

Individual voir dire. . . 2-4H 

Names and addresses of jurors, disclosure of 
se fake 

Outside distractions, steps to prevent. . . 1-3B 

Pretrial publicity (See PRETRIAL PUBLICITY) 

Voir dire, individual . . . 2-4H 


HISTORY OF JURY 
Generally . . . 3-1 to 3-5 


HOSTILE POSSESSION (See ADVERSE 
POSSESSION) 


HOUSEKEEPING 
Instructions . . . 4-5 
Web site. . . 1-5 


HUNG JURY (See DEADLOCK) 
I 


IDENTIFICATION EVIDENCE 
Eyewitness identification . . . 6-22A 


IDENTIFICATION OF JURORS 
Access to information. . . 1-2A 
Anotymous jury... 1-2C 
Disclosure of . . . 1-2 


IGNORANCE 
State of mind. . . 6-47 


INCOMPETENCE OF DEFENDANT 
Generally. . . 6-51 


INDEPENDENT CONTRACTORS 
Agency issues. . . 7-4; 7-5 
INDIVIDUAL VOIR DIRE 
Generally . . . 2-4H 


INHERITANCE 
Wrongful interference with expected. . . 7-34 
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INSANITY (See ABNORMAL MENTAL CON- 


DITIONS) 


_INSTRUCTIONS—CIVIL CASES (See also 
INSTRUCTIONS—GENERALLY) 
Abuse of process 
Generally. . . 7-44 
Malicious prosecution differentiated from 
wa. 7-42 
Advantageous relationship, interference with 
ames ff to 
Adverse possession (See ADVERSE POSSES- 
SION) 
Agency 
Contest as to agency. . . 7-5 
No contest as to agency. . . 7-4 
Attractive nuisance . . , 7-66 
Breach of fiduciary duty. . . 7-35 
Burden of proof (See BURDEN OF PROOF) 
Causation 


Intervening event. . . 7-83 
Joint negligence . . . 7-82 
Legal cause . . . 7-80 
Multiple causes. . . 7-81 
Proximate cause. . . 7-80 
Serious issue, where . . . 7-80 
Children 
Attractive nuisance . . . 7-66 


Negligence of . . . 7-68 
Civil proceeding, wrongful use of . 
Clear and convincing evidence . . 
Comparative negligence 

Verdict forms, with . . . 7-85; 7-86; 7-86A 


.. 1-43 
. 113 


Wrongful death action. . . 7-12 
Consequences of verdict, . . 6-6 
Contracts (See CONTRACTS, INSTRUCTIONS 
AS TO) 
Conversion. . . 7-36 
Counterclaims . . . 7-6 
Criminal instructions usable in civil cases 
Ty ca 


Damages (See DAMAGES INSTRUCTIONS) 

Dangerous condition of premises . . . 7-62 

Defamation (See DEFAMATION, INSTRUC- 
TIONS AS TO) 

Deliberations (See DELIBERATIONS, COM- 
MUNICATIONS DURING) 

Discrimination in employment 
Generally . . . 7-40 
Damages. . . 7-41 

Easements (See EASEMENTS) 

Emergency situations. . . 7-67 

Emotional distress, infliction of (See EMO- 
TIONAL DISTRESS, INSTRUCTIONS AS 
TO) 

Employment (See EMPLOYMENT ISSUES, 
INSTRUCTIONS AS TO) 


~INSTRUCTIONS—CIVIL CASES (See also 


INSTRUCTIONS—GENERALLY)—Cont. 

Equality of all entities before law. . . 7-3 

Evidence (See BURDEN OF PROOF) 

False imprisonment, malicious prosecution dif- 
ferentiated from. . . 7-42 

Fiduciary duty, breach of . . . 7-35 


Financial impact of verdict. . . 7-9 
Forcible entry and detainer. . . 7-2 

Fraud (See FRAUD) 

Fraudulent concealment. . . 7-30A 
Inference from injury or loss, no. . . 7-60 


Inheritance, wrongful interference with expected 
Ji. 7534 

Interference 
Advantageous relationship, with . . 
Contract, with. . . 7-33 
Inheritance, with expected. . . 7-34 

Intervening event. . . 7-83 

Intimidation . . . 7-33 

Invasion of privacy; false light publicity 
el |, OO 

Joint negligence . . . 7-82 

Legal cause . . . 7-80 

Legal malpractice. . . 7-77 

Malicious prosecution. . . 7-42 

Malpractice (See MALPRACTICE, INSTRUC- 
TIONS AS TO) 

Misrepresentation, negligent. . . 7-31 

Missing witness, no inference from. . 
4-16; 6-12 


. 1-33 


. 411; 


Multiple charges . . . 6-3; 7-81 
Multiple defendants . . . 6-4; 7-8 
Multiple plaintiffs. . . 7-7 


Negligence (See NEGLIGENCE, INSTRUC- 
TIONS AS TO) 
Negligent supervision. . . 7-5A 
Premises, dangerous condition of . . . 7-62 
Preponderance of evidence. . . 7-11 
Privacy, invasion of; false light publicity 
“he cata bow 
Product liability 
Generally . . . 7-25 
Substance in food. . . 7-25A 
Proximate cause . . . 7-80 
Public official plaintiff claiming defamation; con- 
ditional privilege. . . 7-54 
Quantum meruit. . . 7-21 
Real estate claims 
Title (See TITLE INSTRUCTIONS) 
Trespass (See TRESPASS INSTRUCTIONS 
AND VERDICT FORMS) 
Removal of party from case. . 
Res ipsa loquitur . . . 7-65 
Settlement; removal of party from case 
.. » 410 


. 4-10 
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INSTRUCTIONS—CIVIL CASES (See also 
INSTRUCTIONS—GENERALLY )—Cont. 
Slander 
Generally... . 7-50 
Title, of . . . 7-95 
Slip and fall 
Foreign substance . . . 7-63 
Snow orice. . . 7-64 
Small claims; forcible entry and detainer 
oR eee 
Start of trial. . . 4-2A 
Statute of Frauds. . . 7-26 
Statute of limitations .. . 7-10 
Strict liability. . . 7-74 
Strict product liability 
Generally . . . 7-25 
Substance in food . . . 7-25A 
Title (See TITLE INSTRUCTIONS) 
Trespass (See TRESPASS INSTRUCTIONS 
AND VERDICT FORMS) 
Unfair or deceptive trade practice . . . 7-32 
Unjust enrichment. . . 7-21 
Unrepresented party. . . 2-6 
Verdict (See VERDICT) 
Warranty, breach of (See BREACH OF WAR- 
RANTY, INSTRUCTIONS AS TO) 
Wrongful death action, comparative negligence 
ALAN eo Le 
Wrongful use of civil proceeding . . . 7-43 


INSTRUCTIONS—CRIMINAL CASES (See 
also INSTRUCTIONS—-GENERALLY) 

Generally... 61 

Abnormal mental conditions (See ABNORMAL 
MENTAL CONDITIONS) 

Accomplices (See ACCOMPLICES, INSTRUC- 
TIONS AS TO) 

Assault by parent upon child. . . 6-59 

Assault’s self defense . . . 6-58.1 

Attempted murder. . . 6-34 

Burden of proof... 6-7 

Burglary-theft; exclusive possession inference 


.. . 6-44 
Causation, concurrent. . . 6-50 
Character of witness . . . 6-14A 
Circumstantial evidence . . . 6-9 


Civil cases, criminal instructions usable in 


i ilae bd 
Competing harms defense . . . 6-56 
Consequences of verdict, disregard of . . . 6-6 
Criminal liability factors, generally . . . 6-25 


Criminal state of mind (See subhead: State of 
mind, criminal) 

Date of offense 
Larger time gap. . . 6-30 
Small time gap. . . 6-29 

Defendant’s decision not to testify . . . 6-8 


INSTRUCTIONS—CRIMINAL CASES (See 
also INSTRUCTIONS—GENERALLY)— 
Cont. 
Defenses (See JUSTIFICATIONS OR DE- 
FENSES) 
Deliberations (See DELIBERATIONS, COM- 
MUNICATIONS DURING) 
Direct evidence . . . 6-9 
Drug cases (See DRUG CASES, INSTRUC- 
TIONS AS TO) 
Drugs or medications, defendant under the influ- 
ence of . . . 6-26; 6-26.1 
Drunk driving charge (See INTOXICATION, 
INSTRUCTIONS AS TO) 
Duress. . . 6-57 
Entrapment. . . 6-45 
Evidence 
Accomplice testimony . . . 6-18 
Circumstantial evidence . . . 6-9 
Defenses . . . 6-55 
Direct evidence... 6-9 
Justifications . . . 6-55 
Limited purpose evidence (See subhead: Lim- 
ited purpose evidence) 
Listing of evidence to be considered 
oy 3 G40 
Stipulations. . . 6-11 
Expert witness... . 6-20 
Firearm possession by felon . . 
Flight to avoid prosecution . . 
Fraud (See FRAUD) 
Fraudulent concealment. . . 7-30A 
Good character of witness. . . 6-14A 
Ignorance . . . 6-47 
Immunized witness . . . 6-19 
Inconsistent statements . . . 6-22; 6-23 
Inferences 
Generally . . . 6-13 
Intent. . . 6-39 
Missing witness, no inference from... 4- 
tl, 4-16; 6-12 
Innocence, presumption of . . . 6-7 
Insanity (See ABNORMAL MENTAL CONDI- 
TIONS) 
Intent, inferred . . . 6-39 
Intoxication (See INTOXICATION, INSTRUC- 
TIONS AS TO) 
Juror responsibility . . . 6-2 
Justifications (See JUSTIFICATIONS OR DE- 
FENSES) 
Limited purpose evidence 


. 6-42 
, 6-15A 


Prior bad acts. . . 6-15 
Prior convictions 
Defendant. . . 6-16 
Witness . . . 6-17 
Manslaughter case; lesser included offenses 
ches G62 
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INSTRUCTIONS—-CRIMINAL CASES (See 
also INSTRUCTIONS—GENERALLY)— 
Cont. 
Mental state 
Abnormal mental conditions (See ABNOR- 
MAL MENTAL CONDITIONS) 
Criminal state of mind (See subhead: State of 
mind, criminal) 


Missing witness, no inference from. . . 4-11; 
4-16; 6-12 

Mistake 
Law in argument, mistakes of . . . 6-5 
State of mind. . . 6-47 

Motive. . . 6-46 


Multiple charges . . . 6-3 
Multiple defendants . . . 6-4 
Murder cases (See MURDER CASES, IN- 
STRUCTIONS IN) 
Non-deadly force 
Justification of force. . . 6-55 
Premises, defense of . . . 6-60 
Property, defense of . . . 6-60A 
Self-defense . . . 6-58 
No testimony from defendant, . . 6-8 
Number of witnesses . . . 6-21 
Operating under the influence charge 
Accomplice . . . 6-26A 
Attempt. . . 6-26B 
Defendant. . . 6-26 
Operating under the influence of drugs or medi- 
cation 
Closing instructions, draft complete set of 
aeb-26. 1 
Defendant. . . 6-26.1 
Possession cases, state of mind in (See POSSES- 
SION CASES) 
Premises, defense of . . . 6-60 
Presumptions 
Generally. . . 6-13 
Innocence, of . . . 6-7 
Prior bad acts. . . 6-15 
Prior convictions (See PRIOR CONVICTIONS) 
Prior to trial, . . 4-2 
Reasonable doubt. . . 6-7 
Removal of party. . . 4-10 
Self-defense (See SELF-DEFENSE, INSTRUC- 
- TIONS AS TO) 
Several incidents under one charge . . 
Solicitation . . . 6-37 
Start of trial. . . 4-2 
State of mind, criminal 
Generally . . . 6-38 
Abnormal mental condition (See ABNOR- 
MAL MENTAL CONDITIONS) 
Concurrent causation. . . 6-50 
Entrapment. . . 6-45 
Ignorance. . . 6-47 


. 6-65 


~-INSTRUCTIONS—CRIMINAL CASES (See 
also 
INSTRUCTIONS—GENERALLY)—Cont. 
State of mind, criminal—Cont. 

Inferred intent... 6-39 

Insanity (See ABNORMAL MENTAL CON- 


DITIONS) 
Mistake . . . 6-47 
Motive. . . 6-46 


Possession cases (See POSSESSION CASES) 
Voluntariness (See subhead: Voluntariness) 


Statute of limitations. . . 6-28 
Stipulations. . . 6-11 
Territorial jurisdiction . . . 6-27 
Theft 


Generally . . . 6-63 
Exclusive possession inference .. . 6-44 

Unanimity where several incidents under one 
charge. . . 6-65 

Unavailable witness, no inference from... 4 
11; 4-16; 6-12 

Undisclosed witness. . . 4-15A 

Unrepresented party. . . 2-6 

Verdict (See VERDICT) 

Voluntariness 
Definition . . 
Entrapment . . 
Intoxication 

Involuntary . . . 6-48 
Voluntary. . . 6-49 
Possession , . . 6-41 
Witnesses 
Accomplices (See ACCOMPLICES, IN- 
STRUCTIONS AS TO) 
Character evaluation. . . 6-14A 
Evaluation of 
Generally. . . 6-14 
Character. . . 6-14A 
Expert witness . . . 6-20 
Eyewitness identification, . . 6-22A 
General evaluation of. . . 6-24 
Immunized witness... 6-19 
Inconsistent statements. . . 6-22; 6-23 
Missitig witness, no inference from... 4- 
11; 4-16; 6-12 
Number of witnesses. . . 6-21 
Prior convictions .. . 6-17 


INSTRUCTIONS-——-GENERALLY 
Absent defendant. . . 4-11; 6-12 
After evidence presentation 
Appellate review standards. . . 5-2 
Civil cases (See INSTRUCTIONS—CIVIL 
CASES) 
Closing argument. . . 5-7 
Criminal cases (See INSTRUCTIONS— 
CRIMINAL CASES) 


. 6-40 
. 6-45 
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INSTRUCTIONS—GENERALLY—Cont. 

After evidence presentation—Cont. 
Disregarded, evidence to be . . . 4-7 
Multiple theories, instruction requests for 


PP 
Objections to instructions . . . 5-6 
Preparation. . . 5-3 


. 5-2; 5-2A; 5-3 
BOT 


Requests for instructions . . 
Summary of evidence by court . 
Timing of requests . . . 5-2 


Written instructions . . . 5-4 
Alternative charges. . . 4-13 
Appellate review standards . . . 5-2 


Civil cases (See INSTRUCTIONS—CIVIL 
CASES) 
Closing argument. . . 5-7 
Consolidated charges . . . 4-13 
Criminal cases (See INSTRUCTIONS— 
CRIMINAL CASES) 
Curative instructions . . . 47 
Deliberations, during (See DELIBERATIONS, 
COMMUNICATIONS DURING) 
Depositions, use of 
Generally. . . 4-16 
Inconsistent statements in criminal cases 
Gis a Oma 
Dismissed charges . . . 4-12 
Disregarded, matters to be 
Generally... 4-7 
Absent defendant. . . 4-11; 6-12 
Consequences of verdict in criminal case 


.. . 6-6 
Consolidated charges . . . 4-13 
Dismissed charges . . . 4-12 
Distractions . . . 4-18 
Extraneous information. . . 4-18 
Number of witnesses in criminal cases 
bi ey eee 
Prejudicial contacts . . . 4-18 


Previous trial. . . 4-8 
Removal of party (See REMOVAL OF 


PARTY) 
Separated charges... 4-12 
Distractions . . . 4-18 
Entitlement to requested instruction . . . 5-2; 
5-2A 


Evidence presentation, after (See subhead: After 


evidence presentation) 
Excuse requests . . . 1-7 


Extraneous information. . . 4-18 
Housekeeping . . . 1-5 

Interpreter. . . 4-15 

Investigations, out-of-court. . . 2-19 


Limiting instractions 
Generally. . . 4-7 


INSTRUCTIONS—GENERALLY—Cont. 
Limiting instructions—Cont. 

Criminal cases (See INSTRUCTIONS— 
CRIMINAL CASES, subhead: Limited pur- 
pose evidence) 

Multiple theories, instruction requests for 

Le 2A 

Notetaking 
Allowed, notetaking .. . 4-5 
Not allowed, notetaking .. . 4-5A 
Nuisance . . . 7-96 
Objections to instructions. . . 5-6 
Out-of-court contacts... 2-19 
Prejudicial contacts. . . 4-18 
Preservation of record as to objections to 
vid) ect 
Pretrial orders in preparation of requests 
vain dey eae 
Previous trial. . . 4-8 
Prior testimony, use of 

Generally .. . 4-16 

Inconsistent statements in criminal cases 
., » &23 

Prior to trial... 4-2 
Privilege, claims of 

Generally . . . 4-14 

Defamation cases (See DEFAMATION, IN- 
STRUCTIONS AS TO) 

Publicity, avoidance of . . . 4-19 
Recess. . . 1-3B; 4-19 
Requests for. . . 5-2; 5-2A; 5-3 
Separated charges . . . 4-12 
Separation . . . 4-19 
Start of trial 

Generally... 4-1 


Civil case. . . 4-2A 
Criminal case . . . 4-2 
Statute governing . . . 5-1 


Summary of evidence by court. . . 5-5 

Time limits. . . 4-6 

Timing of requests. . . 5-2 

Transcript of recorded conversation, use of 
i. MALT 

Translator. . . 4-15 

Unavailable witness . . . 4-11; 4-16; 6-12 

Unrepresented party. . . 2-6 

Visual aids, demostrations and displays, use of 


2 AA 
Voir dire. . . 2-7 
Written instructions . . . 5-4 
Written questionnaires . . . 2-4] 
INSURANCE 
Damages instructions . . . 7-105 


Negligent procurement . . . 7-78 
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INTENTIONAL INFLICTION OF EMO- 
TIONAL DISTRESS 
Generally . . . 7-72 


INTERFERENCE, INSTRUCTIONS AS TO 
Advantageous relationship, with . . . 7-33 
Contract, with. . . 7-33 

Inheritance, with expected. . . 7-34 


INTERNET 
Juror information on, . 
Juror use of . . . 2-19 


INTERPRETERS 
Instruction as to. . . 4-15 


INTOXICATION, INSTRUCTIONS AS TO 

Driving drunk (See INSTRUCTIONS— 
CRIMINAL CASES, subhead: Operating un- 
der the influence charge) 

Drugs or medication, defendant under the influ- 
ence of, . . 6-26; 6-26.1 

Voluntariness 


. 1-2B 


Involuntary intoxication, . . 6-48 
Voluntary intoxication. . . 6-49 
INVASION OF PRIVACY 
Instruction . . . 7-56 
INVESTIGATIONS 
Cautions as to. . . 2-19 
JOINDER 
Charges. . . 6-3 
Defendants. . . 6-4 
JUDICIAL ROLE AT TRIAL 
Generally... 4-1 
JURORS 
Anonymous jury... 1-2C 
Confidentiality. . . 1-2 
Exclusion requests... 1-4A 
Excuse requests. . . 1+7 
Exemptions from service... 1-4A 
Information privacy... 1-2 
Misconduct resulting in verdict impeachment 
rotee 96 
Orientation. . . 1-5; 1-6 
Protection of juror. . . 1-3B 
Questionnaires . . . 1-1; 2-4] 
Summons... 1-1 
Voir dire. . . 2-4 to 2-7 
Waivers... 2-1 
JURY TRIAL 
Generally . . . 3-1 
Current practices and issues. . . 3-4; 3-5 


~ JURY TRIAL—Cont. 
Historical background 
Citizen jury. . . 3-2 
Vicinity and taverns, recruitment of jurors in 
en ane 


JURY TRIAL HISTORY 
Generally . . . 3-1 to 3-5 


JUSTIFICATIONS OR DEFENSES 

Generally . . . 6-55 

Affirmative defenses. . . 6-55 

Self-defense (See SELF-DEFENSE, INSTRUC- 
TIONS AS TO) 


L 


LAND SURVEYORS 


Professional negligence . . . 7-78 


LEARNED INTERMEDIARY 
Generally . . . 7-25 


LEGAL MALPRACTICE 
Instruction . . . 7-77 


LESSER INCLUDED OFFENSES 
Manslaughter case . . . 6-62 


Theft cases. . . 6-63 
LIBEL PER SE 
Generally... 7-51 
Damages . . . 7-52 
LIENS 


Generally . . . 7-105 


LIMITATION OF ACTIONS (See STATUTE 
OF LIMITATIONS, INSTRUCTIONS AS TO) 


LIMITING INSTRUCTIONS 

Generally... 4-7 

Criminal cases (See INSTRUCTIONS— 
CRIMINAL CASES, subhead: Limited pur- 
pose evidence) 


LIQUOR 
Negligent service of . . . 7-73 


LISTS 

Evidence to be considered in criminal case, of 
aie OF10 

Jurors, of .. . 2-12 

Jurors confidentiality... 1-2A 

Witnesses, of . . . 2-4C 


M 


MALICIOUS PROSECUTION 
Generally . . . 7-42 


MALPRA 
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MALPRACTICE, INSTRUCTIONS AS TO 
Any profession. . . 7-78 

Legal... 7-77 

Medical (See MEDICAL MALPRACTICE) 


MANIFEST NECESSITY 
Generally . . . 4-18A; 8-7 


MANSLAUGHTER 
Instructions . . . 6-62 


MEDIA 
Courtroom access. . . 1-3C; 2-5 
Trial coverage. . . 1-3B; 2-19; 4-19; 8-5 


MEDICAL MALPRACTICE 
Generally . . . 7-75 
Screening panels, prelitigation . . 


MENS REA 

Generally . . . 6-38 
Inferred intent. . . 6-39 
Insanity defense . . . 6-54 
Justifications or defenses . . 


MENTAL CONDITION 
Generally. . . 6-51 


MENTAL STATE 

Civil cases; mental anguish in determining dam- 
ages. . . 7-Lil 

Criminal cases (See INSTRUCTIONS— 
CRIMINAL CASES) 


MISCONDUCT OF JUROR 
Mistaken responses to questions . . 
Prejudicial contacts. . . 4-18 
Verdict impeachment. . . 9-6 


MISCONDUCT OF PROSECUTOR (See 
PROSECUTORIAL ERROR OR MISCON- 
DUCT) 


. 7-75; 7-76 


. 6-55 


. 2-10 


MISREPRESENTATION 
Fraudulent . . . 7-30 
Negligent. . . 7-31 


MISSING WITNESS 
Instructions as to. . . 4-11; 4-16; 6-12 


MISTAKES 

Criminal cases, instructions in 
Law in argument, mistakes of. . . 6-5 
State of mind. . . 6-47 

Fact or law, mistake of . . . 6-47 

Objections to jurors. . . 2-17 

Questions, dismissal for mistaken responses to 
Pe eek 


MISTRIAL 
Generally. . . 4-18A 


MISTRIAL-—Cont. 

Deadlocked jury . . . 8-6; 8-7 

Improper argument, objection to. . . 5-7 
Mistaken responses to questions . . . 2-10 


MITIGATION OF DAMAGES 
Instruction. . . 7-104 


MOTIVE 
State of mind, criminal. . . 6-46 


MULTIPLE JURIES 
Selection of . . . 2-2 


MURDER CASES, INSTRUCTIONS IN 

Accomplice to murder-robbery . . . 6-33 

Attempted murder. . . 6-34 

Lesser included offenses . . . 6-62 

Self-defense (See SELF-DEFENSE, INSTRUC- 
TIONS AS TO) 

Solicitation . . . 6-37 


N 


NAMES AND ADDRESSES OF JURORS 
Disclosure of . . . 1-2; 1-2A 


NEGLIGENCE, INSTRUCTIONS AS TO 
Attractive nuisance . . . 7-66 
Children’s negligence . . . 7-68 
Comparative negligence 
Verdict forms, with. . . 7-85; 7-86; 7-86A 
Wrongful death action, comparative negli- 


pence in. . . 7-12 
Dangerous condition of premises . . . 7-62 
Elements of , . . 7-61 
Emergency situations . . . 7-67 
Emotional distress, infliction of . . . 7-70 
Inference from injury or loss, no. . . 7-60 


Joint negligence... 7-82. 

Malpractice (See MALPRACTICE, INSTRUC- 
TIONS AS TO) 

Misrepresentation, negligent. . . 7-31 

Procurement, negligent. . . 7-78 

Professional negligence . . . 7-78 


Res ipsa loquitur . . . 7-65 
Service of liquor. . . 7-73 
Slip and fatl 
Foreign substance . . . 7-63 
Snow orice. . . 7-64 


Strict liability . . . 7-74 

Supervision, negligent... 7-4; 7-5A 

Violation of law as evidence of . . . 7-69 

Wrongful death action, comparative negligence 
in. 2. 7-12 


NEW TRIAL 
Integrity of trial process, alleged compromise of 
1 2 9-6 
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NEW TRIAL—Cont. 

Mistaken responses to questions . . . 
Mistrial. . . 4-18A 

Newly discovered evidence. . . 9-6 


NOTEBOOKS, JUROR 
Instructions 

Allowed, notetaking . . . 4-5 

Not allowed, notetaking . . . 4-5A 
Use of . . . 4-5 


NUISANCE 
Generally . . . 7-96 


NUMBER OF JURORS 

Civil cases. . . 2-1 

Criminal cases. . . 2-1 

Selection of jurors. . . 2-1 

Stipulation as to less than twelve jurors in crimi- 
nal case. . . 2-1 

Summonsed, to be. . . 


2-10 


1-1A 


O 


OATH 
Administration of . . . 4-1 


OBJECTIONS 
Closing argument, to. , . 5-7 
Instructions, to. . . 5-6 
Jurors, to 
Generally. . . 2-17 
Challenges (See CHALLENGES) 
Errors. . . 2-17 
For cause. ... 2-11 


OPENING STATEMENTS 
Generally. . . 4-3 
Admissions in. . . 4-3 
Mid-trial statements. . . 4-3 
Reserving .. . 4-2 


OPERATING UNDER THE INFLUENCE 
(See INTOXICATION, INSTRUCTIONS AS 
TO) 


OPINION TESTIMONY 
Expert witnesses. . . 6-20 


OTHER CRIMES, WRONGS OR ACTS 
Evidence of (See BAD ACTS) 


OUT-OF-COURT CONTACTS 
Cautions as to. . . 2-19 
Prejudicial contacts. . . 4-18 


P 


PARENTAL CONTROL OF CHILD 
Generally. . . 6-59 


PEREMPTORY CHALLENGES 
Discrimination issues. . . 2-14 
Failure to use all. . . 2-11 
Number of challenges. . . 2-13 
Purpose of . . . 2-13 

Waiver. . . 2-11; 2-13 


PERMANENT IMPAIRMENT 
Damages instructions. . . 7-112 


POLL OF JURORS 
Generally. . . 9-3 


POSSESSION CASES 
State of mind in, instructions as to 
Generally. . . 6-41 
Burglary-theft; exclusive possession inference 
.. 6-44 
Cocaine possession. . . 6-43 
Constructive possession. . . 6-44 
Exclusive possession inference. . . 6-44 
Firearm possession by felon. . . 6-42 
Voluntariness . . . 6-41 


PREJUDICIAL CONTACTS 
Jurors . . . 4-18 
Social media. . 


PREMISES 

Dangerous condition of premises . . 

Defense of . . . 6-60 

Trespass (See TRESPASS INSTRUCTIONS 
AND VERDICT FORMS) 


PRESCRIPTIVE EASEMENT 


, 1-2B 


. 7-62 


Instruction . . . 7-90; 7-92 
Verdict form. , . 7-90B 
PRETRIAL PUBLICITY 


. 1-3A; 2-4H; 2-9 
_ 1-3A 


Jury selection process . . 
Venue considerations . . 


PREVIOUS TRIAL 
Instruction as to... 48 


PRINCIPAL, LIABILITY OF (See AGENCY 
ISSUES, INSTRUCTIONS AS TO) 


PRIOR BAD ACTS (See BAD ACTS) 


PRIOR CONVICTIONS 
Defendant. . . 6-1; 6-16 
Witness .. . 6-17 


PRIOR TESTIMONY 
Generally. . . 4-16 
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PRIOR 

PRIOR TESTIMONY—Cont. 

Inconsistent statements . . . 6-23 

Summaries. . . 4-6; 4-16 

PRIVACY 

Invasion of privacy, instructions regarding 
yd S6 

Juror information . . . 1-2; 1-2A 

PRIVILEGE 


Claims of... 414 
Defamation (See DEFAMATION, INSTRUC- 
TIONS AS TO) 


PRODUCT LIABILITY 
Instruction 
Generally. . . 7-25 
Substance in food . . . 7-25A 


PROFESSIONAL MALPRACTICE 


Instruction . . . 7-78 
PROFESSIONAL NEGLIGENCE 
Instruction . . . 7-78 

PROPERTY 


Competing harms defense . . . 6-56 
Damage to. ... 7-107 


Defense of .. . 6-60A 


PROSECUTORIAL ERROR OR MISCON- 
DUCT 

Curative instructions. . . 4-7 

Malicious prosecution . . . 7-42 

Mistrial, justification for. . . 4-18A 


PROTECTION 
Jurors, of . . . 1-2A; 1-3B 


PROXIMATE CAUSE 
Instruction . . . 7-80 


PUBLIC OFFICIALS 

Defamation cases; conditional privilege 
ia 134 

Malicious prosecution action, qualified immunity 
in... 7-42 

Qualified immunity in malicious prosecution 
action. . . 7-42 


PUBLIC TRIAL 
Access to courtroom. . 


PUNITIVE DAMAGES 
Caps... 7-1Li4 

Defamation... 7-52 
Default, award on. . 
Instruction. . . 7-li4 


. 1-3C; 2-5 


. 7-101 


Q 


QUALIFIED IMMUNITY 

Excessive force. . . 7-45 

Malicious prosecution action of public officials 
re be 92 


QUANTUM MERUIT 
Instructions . . . 7-21 


QUESTIONING OF JURORS 
Misconduct of juror, questioning as to. . . 9-6 
Voir dire (See VOIR DIRE) 


QUESTIONNAIRES 

Availability of . . . 1-2 

Before selection day... 1-1 
Confidentiality... 1-2; 1-2A 
Disclosure of . . . 1-2 

Individual voir dire. . . 2-4H 
Mailing to prospective jurors. . . 1-1 
Peremptory challenges. . . 2-14 
Voir dire. . . 2-41 


R 


READBACK OF TESTIMONY 
Deliberations, communications during. . . 8-2 


REAL ESTATE CLAIMS 

Title (See TITLE INSTRUCTIONS) 

Trespass (See TRESPASS INSTRUCTIONS 
AND VERDICT FORMS) 


REASONABLE DOUBT 
Instruction . . . 6-7 


REMOTE 

Testimony... 416A 
Videoconference . . . 4-16A 
Voir dire. . . 1-1; 2-4; 2-4D 
Zoom... 4-4; 1-3C; 4-16A 


REMOTE PARTICIPATION 
Videoconference, testimony by... 4-16A 


REMOVAL OF PARTY 
Generally... 4-7 
Absent defendant . . 
Codefendant 
Civil case settlement . . 
Criminal case. . . 4-9 
Disruption in courtroom, absent defendant due to 
oo. LD 


REPRESENTATIVENESS 
Jury, of .. . 1-4C 


RESEARCH 
Jurors, by. . . 2-19; 4-2; 4-2A 


. 411 


. 4-10 
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RES [PSA LOQUITUR 
Instruction. . . 7-65 


RESISTING ARREST (See ARREST, RESIST- 
ING) 


RESTRAINTS 
Disruptive defendants. . . 1-3B 
Prejudice, potential juror. . , 4-18 


RIGHT TO JURY 
Generally... 3-1 


S 


SCREENING PANELS, PRELITIGATION 
Medical malpractice . . . 7-75; 7-76 


SEATING OF JURY 
Generally . . . 2-18 


SECURITY 


Jurors, for. . . 1-2; 1-2A; 1-3A to 1-3C 


SELECTION OF JURY 
Alternates. . . 2-15 
Challenge of panel. . . 
Challenges for cause. . . 2-11 

Conference with court. . . 2-4A 
Discrimination. . . 2-14 

Identification, witness. . . 2-4C 

Legal or evidentiary issues, identification of 


1-4C 


we 224A 
Multiple juries. . . 2-2 
Number of jurors. . . 2-1 


Objections (See CHALLENGES; OBJEC- 
TIONS) 

Pretrial conference... . 2-4A 

Questioning practice and selection. . . 

Stipulations. . . 2-4A 

Voir dire (See VOIR DIRE) 

Witness lists. . . 2-4C 


SELF-DEFENSE, INSTRUCTIONS AS TO 
Assault. . . 6-58; 6-59.1 
Assault by parent upon child. . . 6-59 


2-4D 


Competing harms. . . 6-56 
Complete instructions . . . 6-58.1 
Deadly force. . . 6-61 

Duress. . . 6-57 

“Duty to retreat”. . . 6-55 
Non-deadly force. . . 6-58 


Parental control justification . . . 6-59 
Premises, defense of . . . 6-60 
Recklessness . . . 6-55 


SELF-REPRESENTED PARTIES 
Instruction. . . 2-6 


~ SENTENCING 


Consequences of verdict 
Collateral consequences . . . 5-7 
Disregard of consequences . . . 6-6 
Enhancements . . . 5-4A 


SEPARATION 
Deliberations, after beginning of . . . 8-5 
Recess. . . 4-19 


SEVERAL DEFENDANTS 
Generally . . . 2-2; 6-4; 7-8 


SEVERANCE 


Defendants. . . 6-4 


SEX ABUSE CASES 
Voir dite . . . 2-7 


SHACKLES (See RESTRAINTS) 


SILENCE, OMISSION BY 
Fraud . . . 7-30 


SLANDER 
Generally . . . 7-50 
Title, of ; .-.. 7-95 


SLIP AND FALL CASES, INSTRUCTIONS 
AS TO 

Foreign substance . . . 7-63 

Snow orice. . . 7-64 


SOCIAL NETWORKS 
Juror use of . . . 2-19 
Review of jurors. . . 


SOLICITATION 
Instructions . . . 6-37 


SPECIAL RELATIONSHIP 
Duty to protect. . . 7-61 
Fraud . . . 7-30 

Specific unanimity. . . 6-65 


STATUTE OF FRAUDS 
Instructions . . . 7-26 


STATUTE OF LIMITATIONS, INSTRUC- 
TIONS AS TO 

Civil cases . . . 7-10 

Criminal cases . . . 6-28 


“STING” OPERATIONS 
Entrapment. . , 6-45 


STIPULATIONS 
Instructions as to; criminal cases. . . 6-11 
Number of jurors, as to. . . 2-1 


STRICT LIABILITY 
Instruction. . . 7-74 


1-2B 


STRICT 
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STRICT PRODUCT LIABILITY 
Instruction 

Generally. . . 7-25 

Substance in food . . . 7-25A 


SUMMARIES (See EVIDENCE PRESENTA- 
TION) 


SUMMONS OF JURORS 
Generally... I-l 
Alternatives... I-1 
Challenges. . . 1-4A to 1-4C 
Exclusions . . . 1-4A to 1-4C 
Number to be summonsed. . . 1-1A 
Questionnaires... I-L 
SURVEYORS 
Professional negligence . . . 7-78 
SWEARING OF JURY 
Generally . . . 2-18 
T 

TAXABILITY 
Judgments. . . 7-101 
TELEPHONE 
Cellphones 

Distraction by, steps to prevent. . . 1-3B 

Juror use of . . . 2-19 


THEFT CASES, INSTRUCTIONS AS TO 
Generally. . . 6-63 

Exclusive possession inference . . 
Lesser included offense . . . 6-63 
Value, definition of . . . 6-63 


TIME LIMITS 
Instruction . . . 4-6 


TITLE INSTROCTIONS 
Acquiescence, by. . . 7-91 
Slander of . . . 7-95 


TRANSCRIPTS 
Non-English . . . 4-17 
Tape-recorded conversation . . . 4-17 


TRANSLATORS 
Instruction as to... 4-15 


TRESPASS INSTRUCTIONS AND VER- 
DICT FORMS 

Agricultural products . . . 7-93 

Forest products. . . 7-93 

Intentional trespass . . . 7-94 

Tree cutting . . . 7-93 


. 6-44 


U 


UNANIMITY 
Generally . . . 5-2A; 6-7; 6-64; 6-65; 9-1 


Alternative theories . . . 6-65 

Multiple theories. . . 5-2A 

Poll of jurors . . . 9-3 

Several incidents under one charge. . . 6-65 

Specific . . . 6-65 

UNFAIR OR DECEPTIVE TRADE PRAC- 
TICE 

Instruction . . . 7-32 

UNJUST ENRICHMENT 

Instruction . . . 7-21 


UNREPRESENTED PARTY 
Generally . . . 2-4C 
Instruction . . . 2-6 


V 
VENUE 


Change... 1-3A 
Pretrial publicity... 1-3A 


VERDICT 
Consequences of 
Generally . . . 6-6 
Financial impact; civil case. . . 7-9 
Deadlock 
Continue, instruction where deliberations to 
... $6 
Mistrial. . . 8-6; 8-7 
Financial impact of, civil case instruction 
Hig epee 
Forms 
Generally... 5-4A 


Adverse possession. . . 7-90B 

Comparative negligence . . . 7-85; 7-86; 
7-864 

Prescriptive easement. . . 7-90B 


Trespass actions (See TRESPASS INSTRUC- 
TIONS AND VERDICT FORMS) 
General verdict. . . 5-4A 


Impeachment for juror misconduct. . . 9-6 
Inconsistent. . . 9-1 

Poll of jurors. . . 9-3 

Post-verdict juror contacts . . . 9-5 

Return of 


Generally . . . 5-4A; 6-67; 9-1 
Civil cases 
Generally . . . 7-121; 9-1 


Forms... 5-4A 
Criminal cases 
Forms... 5-4A 


Multi-count indictments... 9-1 
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VERDICT—Cont. 
Return of—Cont. 
‘Criminal cases—Cont, 
Procedures . . . 6-67 
Unanimity requirements (See UNANIM- 
ITY) 
Forms. . . 9-2 


Special findings . . . 5-4A; 9-1 


VIDEOCONFERENCING 
Remote locations, live testimony from... 4- 
16A 


VIDEO RECORDING 
Non-English . . . 4-17 
Transcript. . . 4-17 


VIEW, JURY 
Generally... 4-4 


VISUAL AIDS 
Use of. . . 4-4A 


VOIR DIRE 

Generally . . . 2-4 to 2-7 
Caution to jury... 2-7 
Challenges for cause. . . 2-11 
Chamber, in. . . 2-5 


Civil cases. . . 2-4G 
Conference . . . 2-4A 

Counsel, questioning by. . . 2-4G 
Court, questioning by . . , 2-4G 
Criminal cases. . . 2-4C 


Defendant, presence of . . . 2-4H; 2-5 
Discretion as to scope and manner of, judicial 


.. . 2-4 to 2-7 
Exclusion for cause. . . 2-11 
Form of questions . . . 2-7 


Improper questions . . . 2-4F 
Individual. . . 2-4H; 2-41 


Instructions to jury... 2-7 

Mistaken responses to questions . . . 2-10 
Practice, common... 2-4E 

Pretrial conference... . 2-4A 


Pretrial publicity. . . 2-4H; 2-9 
Proper questions. . . 2-4F 
Questionnaires (See QUESTIONNAIRES) 


Race, questions as to. . . 2-7 
Remote... 1-1 

Selection of questions. . . 2-4A 
Self-represented party . . . 2-6 
Sex abuse cases... 2+7 
VOLUNTARINESS 


Defined. . . 6-40 


ZOOM 
WwW 
WAIVER 
Criminal jury, . . 2-1 
Objections to instructions. . . 5-6 
Peremptory challenges . . . 2-11; 2-13 


WARRANTY, BREACH OF (See BREACH 
OF WARRANTY, INSTRUCTIONS AS TO) 


WILLFUL BLINDNESS 
Generally . . . 6-47 


WITNESSES 
Credibility... 5-7; 6-24 


Eyewitness identification. . . 6-22A 
Identification . . . 2-4C 
Immunized. . . 6-19 


Instructions as to witnesses in criminal cases 
(See INSTRUCTIONS—CRIMINAL CASES) 
Lists... 2-4C 


Missing witness, instructions as to, . . 4-11; 
4-16; 6-12 
Remote location, testimony from. . . 416A 


Selection of jury... . 2-4C, 2-41; 2-7 

Unavailable witness, instructions as to. . . 4 
11; 4-16; 6-12 

Undisclosed witnesses... 4-15A 

Videoconference, testimony by. . . 4-16A 


WRITTEN INSTRUCTIONS 
Generally... 5-4 
Written questionnaires 
Juror qualifications. . . 1-1 
Voir dire. . . 2-41 


WRONGFUL BIRTH ACTIONS 
Medical malpractice . . . 7-75 


WRONGFUL DEATH ACTIONS 
Comparative negligence in; instruction. . , 7-12 
Punitive damages cap... 7-114 


WRONGFUL INTERFERENCE 
Generally . . . 7-34 


WRONGFUL USE 
Civil proceeding, of . . . 7-43 
Malicious prosecution. . . 7-42 
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ZOOM 


Remote... 1-1; 1-3C; 4-16A 
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